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The history of Spain during the middle ages chap. 
ought to commence with the dpasty of the Visi- 
goths; a nation among the first that assaulted and spain. 
overthrew the Roman empire, and whose establish- Kiofdm 
roent preceded by nearly half a century the inva- SpaiB. 

VOL. ir. B. 


s s. 
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IflD^ P^p^vis. Vanquished by that conqueror in 
the 4il|iatle of Poitiers, the Gotliic monarchs lost 
t(eir extensive dominions in Gaul, and transfei^ 
red theit residence from Toulouse to Toledo. But 
I hold the arnials of barbarians so unworthy of 
temciiibraiice, that 1 .will not detain the reader'by 
na,niinf; one «>.o\ereif?ii of that obscure race. The 
Mijiovinpian kniirs of France were perliaps as 
deeply stained by atrocious enuies, but their his¬ 
tory, sli}jlitl\ as 1 ba\e noticed it, is the necessary 
foundatpin of that of (’haileni.ione, and illustrates 
the feudal s\skMn and eiaistitntional antiquities 
of France. If^tllon- of Castile had been equally 
inteiestni” to the histoiual siiuUnt, I should have 
taken tlie same pains to tiaei' their original in the 
Gothic inonarcliN. Foi that is ill least as imieh 
the primal V souiee of the old Castilian constitu¬ 
tion, as the ;\ni,do-S.i\on jiolity of our<rt\n. It 
nia\ howe\ei suiiue to uiention. that itditleied iii 
seier.il lespects bom that ol the Franks rluiiiij^ 
the saiiu- peiiod. The eiow n was less heuMitjar\, 
oi at hast the tci^ulai su(( i-ssioii was mole fie- 
qililitK distill bed. 'I'lie pielates had a still more 
I oinmaiidmi; inthieiiee in tenipoial •rosernment. 
'flu distim tion ol Homans and barbarians was le.ss 

I 

ni.iikid. the laws inoie iinifoiiu, and appioacli- 
ij.',; iKail\ to the impeiial code. The power of 
the sovereiun was peihaps more Innited by an 
.uisti'ii itual eonneil than in France, but it ne\er 
uelded to the d.ui{?erous influcnec of nniyojs.pf 
JV he pala ce. Ci\il wars and disputed siieccssuins 
were ier\ frequent, but the integrity of the kiiig- 
iloin was not \iolatcdjiy the eustom of partition. 
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Spain, after remaining for neariylhrecf^tll^'' 
} in the possession «f the Visigoths, fell ttolUr ^ 
l^'oke of the Saracens in 712 . The fervid and hnfi-* 
sistible enthu‘>ia'>m «hich distingui.fljcd tl^yodth- \ 
ful period of Molianimedisin. plight snfficientft’. 
acconnt for this concpie^st :* e\ en if \ie cTaild net 
assign additional cinisos.thc factions which divided 
the (Joths, the rcsciitincnt of disajipointcd pre¬ 
tenders to the throne, the pioiocations of (’omit 
Julian, and the temerity that risked the fate of 
an empire on tlie chances of a .single battle. It 
18 more .siirpri/iiig, that u leiiinaut of this aiieiciit 
nioiiarehy should not onh h.ue presericd its na¬ 
tional lilieit v ami name iii tin- northern inouiitam.s, 
but waged for ^soiiie eenturu's a sueecssful, and 
generally an oH'en.sne warf.ue agaiivst the con- 
(p-mrors. till the balance,w as (Smipletely tiimed 
III Its fa\our, and the 'loois were eonipelled to 
luaintain .iliiii»st as obbtiii.ite and protracted a 
contest for a small poilioii of the peninsula. Rut 
the \ral)ian nionarclis of ('onhna found iik thep^ 
.success and imagined security a pretext for indo¬ 
lence; e\cn 111 the eiiltnalion of .science, and 
oontcniplation of the niagniticent architectyre of 
their mo.stjues and pahucs, thc\ forgot their pour, 
hut daring eneinic.s in the .\sturias; while, accord¬ 
ing to the nature of despotism, the fruits'of, 
wistlom or braxery in one generation were lost m 
the follies and effeminacy of the next. I'lieii 
kingdom was dismembered bv sueeessfid n-bels 
who formed the states of Toledo, Huesca, Sara- 
gosa, and others less eminent; and these, in their 
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CBAP. mutual contests, not only relaxed their 
I natural emmity towards the Christian princes, but 
•>fnietimes souj^ht their alliance.* ^ 

Ki^iomofi flic last atttiek, which seemed to endanger the 
i^MMiig nionart.-h\ ol’ Spain, was that of Alinanzor, 
tiie illiMiions\i/ir of Haccliani II. towards the 
end of tlic tenth eentur\, wherein the city of 
Leon, and e\iu the shrine of C'oinpostella, were 
burned to the irroniuC I’or some ages before this 
traasient rcHux, uiadnal eneroaehnients hud been 
made iipfjn the Suiaeens, and the kingdom, origi¬ 
nally styled of, <)\ie<lo, the seat of which was 
removed to l.eou in !ll 4 , had extended its boun¬ 
dary to the Diieio, and even to the mountainous 
chain of the fliiadaiiania. The iiioviiiee of old 

j * 

Castile, thi]s denominated, as is generally sup- 
po.scd, from the s.istles^ereeted, while it lemayied 
a iiiareh oi liontiei against the Moors, was go¬ 
verned liy heieditaiv eonjits, elei ted onemallv liv 
the inoviiieial aiistoeiaev, and viitiiallv mde- 
peiidcnt. It seems p olr.dih, ol the kings o)‘’Leoii, 
though eoiniiioidv seiviiig them m vvai.as biethien 
of the same t.uth and nation. | 


•iiilonii*.iliMoin ill I 
(ttli I 

I \<lonini*; to KoiIitk of To- 
*>\u (■! ll)« 1 irlit st 
liiittiii (n't. iMoiuS nut oltii 1 than 
ihi III ilii> ilnrtienth 

ftMiiniv, till iiiilili>nt 4 aslili« tn 
till tnau 111 I iiul I, il nut th( xar 
*124, <il»l it |m>li ri’v pinvitli ruiit, el 
4ui^ lihlltM imO ill {kill 
vil ilr ^innli ntiunliui iliwrunt, 
(|iiikI rt juduM Matucrunl, \)\ <lis- 


mushuu''* ]i.ilrn ri quen l.uitiuni 
I iii'v.i sun juiImu sopircnlur I y 
I I ul oilii r passages in till* 

satin \tnUr|iriui that thi umiits 
of 4 ahIiIi ir)\ imlrpi'iifltMil 

of la.*on, al ha^t Inuii tlu (nne ol 
]eriliiiaml4luiis.itMi ihnultht mid¬ 
dle uf tin iMiiluMiturv ] \ quo 
suMipil siiT p.itna romiU- 
tnni, Cissaierunt !• l,is \^luriarum 
insulewre in ('asli II rt flu- 
mmi l^Honni nihi) aiiiplms inidi- 
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While the kings of Leon were thus ttcciyiied in 
rec(»ering the western provinces, aiv>thtr nice^f 
Christian pnncfs grew up silently under the 
shadow of the P\ieiie.ui inoiiuta*i«s Aotlung 
can be more obseuiv than the beummnirs of those 
little states, whieh uere fornu'd in NuMiriv arttl 
the country of Sojirailie. T!ie\ iniirlit peiltaps 
be almost contemporaneous^\\ ilh the Moorislisou- 
(jiiests On both sides ot the I’ueiurs dwelt an 
ahorigmal ]H'ople; the last to undergo the \fike. 
and who had ne\ei acipiired the languaL'e, of 
Rome. \\ e know little of llies^'iiitiepid inoiin- 
taineeis 111 the dark period whiHi ela|)sed under 
the (lothie and Frank d\nasties, till wetiiid them 
cut ling ofl’ th(4 re.u-guard of (’harlemagne in 
Roiiees\alles, and maintaining at leavt their inde- 
|u*iidenee, thougli seldom^ like fhe kings of Astii- 
iias, waging ofl'ensne war ag.imst the Saracens. 
The town of .laea, sitinted among long narrow 
^:^llllis that intersect the southern iidges of the 
Pyrenees, was the cajntal of a little free'stati^ 
.which afterwards I'xpanded into the monarchv ol 
Aragon.* A territor\ rather inoie exteiisne he- 


(■iruiit 1 V r 3 M.iniu, iii Iiih 
I ii'OO llistuiiKt-Cniiiii, IS ill' 
IMisiiI lo iimtniverl this f.id 
' Till I'uiros, Or writifo htwi 
ol T.u 1, »iri |ifrh.i|is miirr .in- 
otiil tli.iii .1111 liHill 1 iisl<)ni.iry Ml 
I-uroix Mriitisolll < iinfirnisiliuii 
liy iiaiiii of tlip am ii nt us.ii;i s ol 
.I.irj ’Hii s prpV'nbp thr df.< i nt 
of Units .iml niosrabk*!., as II as 
till ihttioii of muntcipal riiacis- 
iraiis 'lilt lolliitsiaj Un, ssliiili 


I ii|<iiiis (III iisiiii; III arins on < .ml 
ilni Moi‘t/i iH s. ilhistr.iti s, Milli i 
sort of rolii.iritii vs ihliiiih. lit in 
rii rs III .1 |iisior,il, Iml vv nliki jpo 
pli..iiiilriiriiinlsiisolauiII kiiouii 
|Mss,i.;i III till Lilts of III! I-ill 
111 .i|i|>iMills il 1 si.ili.mills ( mil 
Immini-s ili- iilli', sil i|tii sim'm 
monlaiiis (.iim si is |,Mii.iti. inn^i 
tillsj, aiiilii.nnt.i|i|>illiimii, mnnis 
rapiani .irniti, rt iliioissis ^ainilis, 
• I iiiiiiiiImis ,iIii> tins fjriinilis Inr> 


CHAP 

IV. 

’ STAIN. 
K infill HU. 
Ilf N ujiip 
and Viiii,w. 
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C//AP, lon^^ed to'I^vsirre, the kings of which 6xed their 
st^t at P3ffl;w?Ioiia. Biscay seems to bare been 
sPAjw. 'dit'ided between tliis kingdom and that of Leon.. 
,The connexion of Aragon or Soprarbe and Navarre 
IwV \ery intima'te, and they were often united 
' under a single chief. 

Kingifimof At the beginning of the eleventh century, San- 
cho<he Great, king of Navarre and Aragon, wa.s 
i enabled to render Ins si-cond son Ferdinand, count, 
or, Is he assumed the title, king of Castile. This 
etl'eetualK' dismembered that j)ro\inct from the 
kingdom of Leon; but tlieir union soon became 
more complete than e\er, though with a reversed 
supiemaey. Bermiido 111. king of Leon, fell in a 
battle with the new king of Castile who had mar¬ 
ried Ills sislw; and Feidinand, m her right, or in 
that of comiuest,* became master of the united 
monarchv This cessation of hostilities between 
the Chiistian states enabled them to direct a more 
unremitting eiieigy against their ancient emgiiies, 
^ho \teic now .sensibly weakened by the \arious 
causes of decline to which 1 have already alluded.* 
During die eleienth ccntuiy, the Spaniards were 
almost always superior m the held; the towns, 


(iliB Mi|'i.iiilur a|'|iillmiiii It 
till cjiii till mil iiii,;iv It mull, III- 
it’iii lint III >iU I iii.i.;iv |irii\iiiiti .iji- 
IhII'H', (iIiisI ,ilii|iinl'] iiiiiiiim|iii 
iiiiiii)|iiu lui lint I i;ri*M 111.11 iilldiii 
il'.iiii, i|iiK tjnliiis Mliii.i lit aji- 
)'< 41 iluiii, iHsiiil fvilvdiiij mum 

l•.M:llml [liiiraiii]. a uiiu«iiii*- 
•|i.i- liiimo (\ tills qtii (jnliu'i 111 u- 
uis vsi 3 [))H iliiuiD, ft qiiiin iiu.m 


rimoti pwcessfriiU, pecct tii-.s mi. 
litiiK, (luomoilo iiuliis iidibitiir, 
partirndos. Tamcn in J.iiii it 
in aliis \illis, suit iiliqui nominali 
vt rerti, quns nli iji'riiit (iiiijuir*, 
qui rcnunraiil jil tillas lustodien- 
das i-t di>fi iidmdas Hum n ('nni- 
mi'iitiru mScbotti Uu|miii.i lllns 
tulii, p A95. 
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j which they began by pillaging, they gradually uhai’ 
j posoes-wd; their \'hloiir was heightened by the 
i customs of chivalry, and inspired by the examfde ’ st^iN. 
^)f the Cid; and before the end of tfiis agm Alonso 
VI. recovered the ancient metropolis of tlie mo¬ 
narchy, the city of Toledo. This was the .M’lere^t < ji 
blow which the Moors had endured, and an •on- 


e(jiii\ocal sMiiptom of th.it,change in their tcla- 
tne strength, which, from being so giadiial, w.is 
the more irretruwable. ('alaniities scurccK flil» - 


nor fell iijmii them in a diHercnt ipi.irtcr. The 
kings of Aragon a title belongiitg o]igin;di\ to a 
little district ii|)on the ruei of* that name had 
been c(H)ped up almost m the mountains by the 
small Moorish *tates north of the Ebro, cs|iecially 
that of Hiiesca. About the middle ofdhe ele\enth 
century, they began to tittuck* their neighbours 
with suecess, the .Moors lost one town .dter ano¬ 


ther. till m Illy, exjidsed and weakeiicd by the 
reduction of all these places. thecit\ of Saragosa, taisin 
111 which a line of Mohainimedan pniict*'. had ^ 
Hoiirished for se\eral ages, became the jiri/.e of 
Alfon.so 1 . and the eapiUd of his kmgdoiii. The 
.southern jiarts of what is now the provmce of* 
Aragon were successnel) lediiced during llie 
twelfth eenturv; while all new Castile ami Estre- 
niadura became annexed in thi‘ sam<' grairiial 
manner to the dominion of the descendants of 


Alfonv) VI. 


Although the feudal system cannot t)C said io Mmi. ..lut 
have obtained in the kingdom.s of Leon and iir* I nr 
Casttle, thei^^Tuliur situation ga\r the anstii- ''"'*** 
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CHAP cracy a gVeat deal of tlie same power and inde- 

^ pgndenc^ wljich resulted in France and Germany 

SPAjK.' fd)in that institution. Tim territory successively 

recovcrad frinh the Moors, like waste lands re- 

< 

('jai/iu'd, could hate no proprietor but the coa- 
f|Mcrors; and the prospect of such acquisitions 
I a coiisliiut incitement to the nobility of Spain, 
especially to those who had settled themselves on 
the Castilian frontier. In their new contpiests, 
they built tottns and iiuited Christian .settlers, the 
Saracen ^habitants beintt commonly f xpelled, or 
\oluntaiil\ letiTMting to the safer provinces of the 
soiiUi. Thus Buikos was settled by a count 
of Castile about smO, another fixed his seat at 
Osma, a third at Sepulveda, a .‘ourth at Sala- 
,mauca. Tlvse cities weie not free from incessant 
j |)eril of a sudden attacl{»till llu* union of the t^wo 
kingdoms undei Beidinand I and eonse(|uentIy 
the iucessit\ of kiipinn ^u exercise a numeioiis 
and armed population j^ave a eharaeter of perMinal 
(leedinii and pii\ilei'u lo the infeiior classes, wlueh 
the\ h,iidl\ possessed at so earl\ a peiiod in any 
other nionaiehc, Villenaiie seems mcer to have 
Ineii fstablishetl in the 1 iispano-tiothie kingdoms 
Ceoii and Castile, though I eonless it was far from 
being imkiiown m that of Aragon, which lead 
-formed its iiistitutifus on a feudal [lattern. Since 
nothing makes us loiget the arbitrary di.stinctioiis 
of lank SI) much as participation in any common 
e^laniitx, every man who had escaped the great 
shipwreck of liberty and religion in the mountains 
(tf Asturias was invested wdth a peibnal dignity, 
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which gave him value in his own eyes\ind^ 08 c chap. 
of his country. If is probably this, .scmtiinent* , *' - 
transmitted to jmstcrity, and ijradually fixing the spjtiw. 
national character, that has prodnci*fl the'eloi'a* 
tioM of manner, remarked b\ traiellers in the 
Castilian peasant. But while these ai'niiisitions' 
of the nobility promoted the grand oh|eet of wfli- 
ning back the peninsula foyn its iinaders, tlh'v 
bv no means iniigorated the goiernment, or 
tended to domestic trum|nilhty. 

A more interesting method of sociii-hig the i ii,ii.r.,i 
jniblie defenee by the iiistitytttm ot < haitered 
towns or commiiiiiti«|. The.se w1-re estabhslmd 
at an cailier period than in France or Kngland, 
and were in sunn* degree of a peculiar de.scription. 

. Instead of purchasing then immuiiities.iuid almost 
tliciT jicisonal freedom, at flic hands of a ma.ster, 
the Imigcsscs of Castilian towns wcic iincsted 
Willi (nil iightN and c\fcn,sn4 piopcrtv on the 
luoie Uiicral condition of protecting their coiin- 
ti\ The earliest instance oi the eri-ction bf a» 
conimnnitv is in lO'JO, when Alfonso V. in the 
cortes at Leon established the prnih ges of that 
city, with a regular code of laws, by which its 
magi-strates should be goierned. The citi/.ens rtf 
CarnonTTIanes, and other towns wire incorpo¬ 
rated by the same prince. Sanclio the (Ireat gave 
a similar coiistitiition to Xaxara. Sepulveda luul 
Its code of law's in 1076 from Alfonso \ 1.: in the 
same reign Logrono and Sahagiin acquired their* 
privileges, and Salamanca not long afterwanis. 

' The fucro, or dllginal ( barter of a Spanish com* 
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CHAP. <muniify»,'A’a6-properly a compact, by which the ' 
Iking or lord granted a town and adjacent district 
fifAiN .; to the burgesses, with various privileges, and espe- 
mWy VKat of .cluising magistrates and a common 
cmnci}, who iverp bound to conform themsehvs 
% the laws jirescribcd by the founder. These 
laws, cimI as well as criminal, though essentially 
dcfi\ed from the ancient code of the Visigoths, 
which continued to be the common law of Castile 
tifi tlie fourteenth or tiftcenth century, varied 
from eaVli other in particular usages, which had 
probably growh up and been established in these 
districts belorc'tlicir legal confirmation. The tei- 
ritory held by chartered towns was frecpicntly 
very extcusivc, far beyond anyxoinpanson with 
corporatK»ns in our own country or in France , in- 
cludingthe estates of jfrivatc land-holders, subject 
to the |uiiMbcHou and controiil of the miiniei- 
])abl\,aswcll as its inaircnabk' deincsncs, allotted 
to the maintcnanco of the magistrates and other 
puhfic expenses. In e\ery town the king ap¬ 
pointed a gmeriior to recene the usual triliutes. 
and \\atch o\cr the |iobco and the fortified places 
witlnn the district, but the administration of jus¬ 
tice was exclusively re.scrxed to the inhabitants 
and then elected judges. Even the executive 
power of the loyal officer xvas regarded with jea¬ 
lousy ; he was forbidden to use violence towards 
any one without legal process; and, by the fuero 
«of Logrono, if he attempted to enter forcibly into 
a prixate house, he might be killed with impunity. 
These democratical customs wer# altered in the 

4 - 
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l^fourteeDth centun' by Alfonso Xl.V whd.v^sted 
the IhunicTpal adtairtisfration in a small numbeih 
of Jurats, or regidors. A pretext for this was* 
found in some disorders to which papula/ elec¬ 
tions had led; but the real motive, of course, 
must ha^e been to secure a greater mHueiicc for 
the crown, as in similai innoiations ol'some Kiit!^- 
Iish kings. 

Ill rccoiiipeiisc for such liberal coiicessioiis. the 
incorporated towns were liouiid to cert.iiii iiion?\ 
pavments, and to iiiilitarj sc-nicc. This ftasali- 
solutel) due from c\crv niliabit.jiif, without dis- 
piiisatioii or substitution, unless rti l asc of infir¬ 
mity. The nnul gcwernor and the iiiajiistrales, as 
m the siiiijile tiiiiA-sof primitive Home, raised and 
(omiiiaiidcd the iiiilitia, who, iii a ser\icc always 
short, and for the most part ncce.?.sarv, preserved 
that delightiul con.scioiisncss tif ticcdoiii, under 
tile standard of their Idlfiw iiti/.eiis and chosen 
leaders,winch no iiieri’ soldierican enjoy, livery 
man ol a certain jiropcrty waslbound to ser\l- on- 
honscback, and was e.veiiipted in return fioiii the ' 
{m\ment of ta\c.s. This prodilTed a distinction 
between the cahallvroi, or noble class, and .the, 
jK'vha'ux, or payers of tribute. Hut the distinction 
appears to have lieen founded only ujwm wealth, 
as in the Roman equites, and not ujMin heredi¬ 
tary rank, though it most likely prepared the way 
for the latter. The horses of these caballenw 
could not be seized for debt; injwme 
were cxcluHVcly eligible to magistracy; and theiri 
lionuur wa-s piiitected by laws wlilcli rendered' 
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higlik^ peniti to insult or molest them. But the 
icivil rights.of rich and poor in courts of justice 
were as e(|ual as in England.* 

The'* pr<)g'.’(jss of the Christian arms in Spam 
may in part be ascril)ed to another remarkable 
Yeaturc m the eoiistitutioii of that country, the 
mllitai\ orders. These had already been tried 
wiUi signal ert’ect iij Palestine, and the similar 
cireiini.stances of S[)ain easily led to an adoption 
oCthe same policy. In a \er\ few \ears after the 
•Hist iiiMitiition of the Knights Templars, they 
, were eiulowecf \^ith gieat estates, or rather dis¬ 
tricts, Won fro'm the .Moors, on condition of de¬ 
fending their own, and the national territorv. 
These lay chicHy in the parts of Aiagoa beyond 
the Ebro, the conquest of which was then leceiit 
and inseciiie.l * So exYraoidinarv was the icspeet 
for this order, and th.it of St. .lohii, and .so 
poweifiil till coiiMi tionMi.it the hope ofChiisten- 
I dom rested upon lllieii \.iloiir, that AlfoM-o the 
0 First, king of AraiJin, dying childless, beipicatlied 
to tlieiii Ills wliol/kingdoni, an evanijile of hbe- 
ralitVj sa\N .Mailina, to .surpri/o fiitiiie times, 
and* displease his (iwn.[ The states of Aragon 


* I am ihildihtl fur tin, 

of lllUDKII'll I.IMtIS III ( ,I4. 

till- to a IhkiIl |iiii>liiliiii| at Maiiriil 
III IllUtS inmiiiliaiiK .ilifr tin-re- 
iiiliilii.il, li> till lloitnr Marina, II 
ranon ol ilii i tiun li of M ludor, 
inlilli'il, Kiiumi lliiiiiriru-( rituu 
Svihn- la.inlii,'ua liitirUcion i |iriii- 
1 ijiali'i lui r|iinlc);ati'i<lrtu,ri Mini 

dr l.Min ) Castillj, n|MiMlnii'nt 

Kiba- cl iiidi^ iti- 1). Aloiiv- (I 


SaliiiJ, rnnCKiilo con i-l noinlin- dc 
Ui S|,.ti. I'artidai Ttm work is 
|n-iliaps not tatily to be procured 
III Ea|{la)i(l but an articiv in the 
Kdinlmrith Iti-iicw, No XLIII., 
will loiirc) a aulhrictil notion of 
lb mnipnli. 

t .Murnina, ilul ilnpan I. x 

i 111. 

: IX c 1'. 
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Annulled, as may be .supp(».scd, this stragf^e testa-*(’ ii aV 
Wnt; but the suetie-^sor of Alfonso was/iMi^red 

■ to pacify the ambitfous kmjrhts by imniense conC apAiiff* 

■ ce.'isious of money and temtor\; stipiilatiiijf e\e« 
not to make peaee with the Minirs •:i<fain‘«t tlieir, 
will.* In imitation of these jfreal militar\ A)r(ieis,^ 
eoinmon to all (’liristendom, tliere arose thr^e 
Spanish institutions of a similar kind, the oideis 
of Ciilatraiii, Sautia^’o, and .tliantnia. The first 
oflhe.se wa.s established in Il-iM. the second apd 
most famous hud its ehaiter fioni the |>ope in 

117 '), th()ii|rh It seems to ha\e exis^od pienoiisly, 
the third branched ofl'liom that of ('al.itniva at a 
siibseipient time.| These were milit.iry colleges, 
liUMiif; their walled towns in difl’erenf parts of 
(’.istile, ahd governed by an eleetue giand muster, 
wh( 4 »e influence in the slate was jit least equal to, 
that of anv of the iiobilitv. In the chil dis¬ 
sensions of the foiirtieiith and tilteenth centuries, 
the chiefs of these incorpoiated knights were 
often \( ry jiroiiiment. 

The kingdoms of Li-on and Castile were un- hiHiil union 
: Wisely divided anew h\ Alfoi'-io Vy7 between his 1’'jli'u' 
sons .Sancho and reidmanVl, and tlJf> [iroiluced 
not Old) a se{»anition, but a revival (tl'tlie. annent 
jealousy with frequent wars for iiearha ci'iitury. 

At length, in 123N, Ferdinand Mi. kingofCastil**, 
re-united for ever the two branches of the Gothic 
monarchy. lie emjiloycd their joint strength 
against the Moors, who.se dominion, though it still 
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CHAP* einbraqe^ tbj hnest provinces of the peninsula, 
wagAinp by internal weakness, and bad never 
..pm. ^recovered a tremendous defeat at Banos di Toloso, 
CoSquot of» few^ milesr from Baylen, in 1210* Ferdinand, 
AndaiuHi,! mjj), Andalusia, took its groat oapital . the 

[236^ city of Cordova, not; kvs emfiobled by the cultiva- 
t^n of Arabian science, and by the names of 
Aj'icenna and Averrocs, than by the splendid 
works of a rich anti munificent dynasty.t In a 

I f^w years more, Seville was added to his con- 
fpiests,^ and the Moors lost their favourite regions 
.iniiviieo- on tlic banks ^ of the (Jiiadalqiiiiii. .lames I. of 
Araggp, the yietories »»f whose long reign ga\e 
him the sirname of Conqueror, reduced the eify 
and kingdom of Valencia, the nalearie isles, and 
tK*^gdom of.iUurga, but the last was an¬ 
nexed, aceordmg to .compact, to the erowvi of 
Castile. 

ftyttUni It could hardly ha\e, been (Apccted about the 

\ 

1 IcIltT tif MIoIIMI ik «lil) l.lu-fs Dtl (III liUll'. (if lft( (,' ul.ll- 

R.iiiiid Ihmiitiio, til I’djif liiiiiL. 111, minis i.l |;i.|il .iml 

it'iil in, put^ till Iiisi (it ili,< sil((ir(Mri iiriHlmtitc Aiiil 

Mwrs Jt IKti,(ni(i«.vi 'I|„ \r,(. ilic rnlimesiiMli, Miahts ofC'or- 
liiin liis|„ri.iiis, ^.Jii.nt ilmj .ir, s,,,) id |,,iv,. mnnunted 

'fMiilMKi: nui^'J IS, wuni III ron- m l iii,ixio,iiOii of rrcnih moiifr, 
hiiii tjiis iiiimu ^limiiliti r, vfiidi iHsidri l,tn;t riiiitnbuliom lhal, 

III VI rtlii'li'ss It \ lirtirull to con- arcordm:: to the pnirtiio of nrii’ii- 
thm iKfore the iiivciitinn of (run- t.il qovepnnlf iiU, were paid in the 
]iuwdiT, or imlod iinii,( ( ar- fniih of the c.irth Other pionts 
' " I' r>f the extraordinary opulence and 

I If we (ill rilv on a Moorish splendour of this miuurdiv an 
author, quoted Iw I ai-donne, ft i. div)<crsed m I'ardoiine'i work, 
p .117 Mhe cili Ilf ( ordiiva con- from wluth they have been chieHj 
lamed, Uiiow ni,i 1 X 4 ,iij jimhy borrowed bj later wrtUrs llie 
eeiilury, 2iki,iiik.i hoiocs, 600 iplendHl cnqravin(;s in Murphv'a 
movqties, and Wui jmblii lulliv Moorish antiquities of Spain illiu- 
riH rr wcri’ and iil- iratf ihts ^vihjrtt 
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middle of the thirteenth century, when fl«* ciiai* 
splendid conquests of Ferdinand aiid JaiJioK.had 
planted the Christian banner on the*three priif- 
cipal Moorish cities, that two liuiifiivd and fifty 
years were,^'et to elapse before, tile rescue 
Sp*ain I’roni tneir yoke sliiaild be complete^. Am¬ 
bition, relimoiis zeal, national eiiiiiitv, could not 

• 

Ik- supposed to pause in a career, which now 
seenicd to be oiisti acted Iin'shcIi iiKKleiate ditii- 
culties; but we find, on the contrary, the exeitiyiis 
of the Spaniards heyiii Ironi this time to nlav. 
andUicii acquisitions ui teiritor) Ui bceoiiic iiuire 
slow One of the (auses, undouhteilU, that pro- 

“--ix J4 ■ • • 

dined this unexpected protraction of the conteat 
w.is the siipt'*'ior means of rc'+istanec ^vhich the 
Moors found letrcaliiifj. Tlielr population, 
spiyad ori;jiiiaily o\cr the whoiy of Vipain, was 
no'\ (ondeiised, and. if 1 m!i\ so s,i\, become no 
furlhei ( ompii ssdile. m a simile province. It had 
b(ui miimled, in tiie iioitin I'l and central paits, 
with the Mo/aialiie ChiistiaiH, their sub|eels and 
tiibutaiics, not perhaps tieateit with much iiipis-* 
flee, \el natiiralK and iiieiiu diably tin ir enemies. 

Toledo and Sai.i<ios.i. when thc\ fell under a 
Christian soicreii'ii, were full of these inferior 
Christians, whose ion<: intercourse with their mas¬ 
ters lias infused the tones and dialect of Araliia 
into the laiifjuafie of Castile.* Hut in the twi-lfth 
centurx', tjie -M inirs^ e.xasperated by defeat, and 
jealous of .secret disaffection, bcjiaii to persi'ciite 
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tUAP' tlieirCYistkii subjects, tiH they renounced orffed 
for.die^ religion; so that, in the southern pro- 
WAiN. Vinces, scarcely professors of Christianity 
vere left at the thaie'ti^erdinand'.s in\asion. An 
,equally severe, jiolicy was adojited on the other 
^side. ,The ]Moor.s Iwd hecn permitted to dwell in 
S^innjosii, UN the (iiristians had dwelt before, sub¬ 
jects, not sla\es. but on the cajituro of Seville, 
they were entirely‘ex])elled, and new settlers 
malted from every part of Spam. The stnmg for¬ 
tified towns of Andalusia, such as (Jibraltar, Alsre- 
/iras, Tariffa, piaintained also a more foimidablc 
resistance thanjrad been expeiienccd in Castile 
they cost tedious siej^es, \\eie .sometimes rCM 
vered by the eiu-my, and were always liable to n 
attacks. But the great protection of the Spani,sl 
]\Iohammcdans)va.s found in the alliance and ryad\ 
aid of their kindied besond the Straits, ,\ecll^- 
tomed to hear of the .\fiiean Moois imh as piiates, 
wi‘ cannot c.isdy concei\e the powerful d\nasties, 
the yaiiike ( hu js, die last .iiniic'', winch ii'rseien 
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'or eiitht centuiies illustrale the .iniiaN of that 
peojile. Then assist,imc was alwa\s aHorded to 
the tine bclieiers in Sp.iin, ihoimh their ambition 
was i;enerall\ dieadi'd b_\ those who stood in need 
of their \aloiir.* 

f l*rol)al)ly, howevei, the kings of (iranada were 
most indebted to the indolcnee which gradually 
became cliarai teiistic of their enemies. By the 
cession ol .Miiicia to Castile, the kingdom of Ara- 
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pon shut itsolf (uit from tlu* |)iik\i))tlil^ r\- 
tendinp those (‘oiujiiests whieh liad wiiin'hlL-ti hvr 
earlier so\iTeiijfi)s. and their siueessois, nut K*s 
ambition*! and enter|in/inp, di\erU'4l tliefr atleii- 
tioii towards objects lu'Nond the peiiiUMila The 
(’asiili.in. patient and iiiidespondini:; in bad sn/- 
cess, lose«- Ills eiieisiv as llie piessnie beioflies 
less lieaw, and piitsnoouinyirv e\il in tomp.irtsmi 
with the exertions b\ wliuh it miisi be leino'i-d 
The yreatei pail oi his eountr\ ti“e;i I)\ Juv ai!ns, 
he was ((intent to !<*.((■ the eii(ni\ in*a single 
pruMiiee, latlur than nndei^o’tlie labour ol 
kakiin^r Ins tiniinpli coin]dete * 

K Ifa similar spirit ot'iiisubordination had not been 
found eompatibl*' in eailier apes witli the appran- 
di/einent of the Castilian nionareh\,* vm miplit 
ascribe its want of .sjileiidul siiei^sses apa nst the 
Moois to the eontinned relKllioiis whieh d stnibed 
that po\einnienI lorinoK* than a eentnry fidei the 
ibatliyf Feidmand III llisson, AUoumiA .iniplit 
|Ustl\ aeipiiie the sniiaine ol )Vise for liis pi*lierali 
prolieienex m learnnii;, and espeeijllv m astioiio- 
mieal seienee; if these attainmeiits'ih seiNcdjnaise 
in a kinp, who was incapable of pi<‘ser\mii Ins 
subjects 111 then dot; .\s a lepislator, Alloii^t, 
by his code ol the Siete Paitidas, saenfieed the 
ecclesiastical riphts of his crown to the uiurpation 
of Home,* and his philosophy sunk below the 
level of ordinary prudence, when he jiermitted the 
phantom of an irnjH'rial crown in (Jermaiu t( 

' Mirim, I.iisno iiiim, |i "TJ.Kt 
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1 11 A<' sedncy liis*- lio{)es for almost twenty years. For 
Uie sakc'ol’ such an illusion he would even have 
si’ifs ' withdrawn hiiiiscll’from Castile, if the states had 
not renWiiistiail'd aftainst an oxjiedition, that would 
prohahly have cost him the kimjdom. In the lat¬ 
ter \eafs of his tuilmleni leisrii, Alfonso had to 
cofitciul a^oiiiist his son The iii;htof representa- 
tiofi Mas hitlicito unknown in Castile, which had 
homiwcd little Iroiii liicuistoins of feudal nations. 
Ilv'the leci r."'l law of succession, the nearer was 
alwa\s piciciicd to the iiioi*' I'cniote, the son to the 
l^iandson. \lfotiMi \. had cstahlisiied the ditlerent 
maxim of icjuiVrntation h\ his code of the Siete 
i’artkhis, theauthoiily of which, however, was not 
universullv acknowledged. Tly (luestion .soon 
came to aii»issm‘, on the death of his elder .sou Fer¬ 
dinand Icavinetwo nmle childien. Sancho their 
uncle a* sorted his chum, founded upon the ancient 
CiistihaV iiL>ht of succesMon. ,iud this, chieflv no 
doiiht thioueh fearol arms, thoiieh it did not want 
rplau<ilih areuments, was iiititied hv an a.ssemhlv 
of the colics ,111(1 sccuied. iiotwithstandiii}; the 
kill's icluctiincc. hv the coinauc of .'s,mcho. Hut 
the descend ints ol Fcidinaiid, ircneiallv ealled the 
Ifttants ol l.iCcida, hv the protection of France, 
to whose (ov.dl.iniiK thev were closely allied, and 
ol .\rae"U. alway. prompt to inteifere in the dis¬ 
putes ot a iival people, continued to assert their 
pieteiisions toi more than half a centiiiv, and, 
*thou>{h ihcv were not verv successful, did not fail 
to aif^UMvate the troubles of their conutrv. 

The annals of Sancho IV. and his two immediate 
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•ificct-ssoiN, I’rrdmimd l\ .md Alloiiv) M„ yu-sfnt um\i- 
a soiiPsol iiiilia|i[)\-;uid didioiioiiridilg cn*!! dT-sfa- 
sinus with ton niiu Ii i.ijudiu in tu> n iiH'iiiln udTir ’ 
eifii understood \lllionL;!i the (\*sjili.in.1iT.|(ilii\ 
had nojin tt iiee to tlu- m mitr.d inde|)euden( e ol tli^ 

I’u'iieli peers, oi fo tin iriieities ot leiid.iT temii^. 
the\ assumed tlu sjiiir piudei;e ol ulielhiia 
njioii am proMx .itioii lioiii then s)i\mi'i',;ii NHii tt 
siK h o( ( mreil. tin \ scum to h,i\c In cii peimitti < 1 , 
by leL^d custom, to IcIH’Iiiki then .ille;;i.iu( l)\ 
a solemn lusti umeiit. \. Im h o' < m|>fi d ikt m tiom 
the penalliis ot ihmsou ' \ \t*i\ It w tamilies 

eoinposcd ,m oliij.iichv. the \oist sml most nuiious 
(imditioiiot politic.li socicte. .tli.iu.iicK the t'a- 
\ouiites ami miiiisiiisut the pimee, oi m amis 
.10,mist him. It’ unable to piotect tlM'iiischrs m 
tlu*ii w .lilt d fi.w ns. .ind bvllic .iitlot then taction, 
the se ('hiisti.in ii.iliiots K tiled to \i.moii or (n.i- 
ii.nl.i, and c \i ited ,111 hostile-powm auMiiisI then 
comiti^\ and peih.ips then ieli<;ion Nollnut; i- 
mote eoninioii iii the ('.istiliaii liistois. ill, hi in« 

•t.iii' es ot’suc li cleteelion Maii.ni.i lein.iiks eonI)\ 
ol the t.imiK ol ('.istro. that llie\ wcic min li in 
the li.ibit ot re\oltim; to tim Mooi' I 'I Ins Inn.-e 
and that ot Lar.i wi re- .it one tnin the mc-.it ii\»|s 
tot power, but liom the time ot Allonso \ tin 
loiiiii I seems to h.i\e dec lined, .iiicl the soh taiiiilv ■ 
lh.it e.imc III eo'ii[)etitioii w ith the- i..iras ilunmr 

* Mir.in. 1 Mil . II liiii|rtr4 .>1 M .>.i- -ii. 'i 1 i 

t \l\ .rii.. ( ast-Ms |.|lri.l ill- MU Hi, 1 Ml ■ I' S|. ■ 

>|U3nl.i ,iiiif,i. nil in.iri 'nl. r< <!’.|itir-Ir i-l I i 
iinnniljl - C j<trn ,mi p^r 1.,*^ 
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CHAp. the temp^esiuous period that followed, was that of 
IJaro', which, possessed the lordship of Biscay by 
sPAjH.' hereditary title. The evils of a wejik govera- 
mCnt w^re aggravated by the unfortunate circum¬ 
stances in which Ferdinand IV. and Alfoinso .YI. 
asceiiddi the throne; ’ both minors, with a disjiuted 
regency, and the interial too short to gneambi- 
tioiM. spirits leisuie to subside. There is indeed 
some apolog\ for the conduct of the Jjaras and 
llatos in the character of their soicreigiis, who 
liad but.one favourite method of avenging a dis¬ 
sembled iiijurj ,01 anticipating a suspected treason. 
Sancho IV, asssissmates Don l.(^]»e JIaro in his 
palaCO at Valladolid. .Alfonso \|. invites to coint 
the infant Don,I nan, his first eou^jin, and commits 
a similar viiilcnce. Such ci lines may be found in 
the history of ot'u i cunntries, but the\ were«no 
where so usual as in Spam, which was far behind 
France, Kiigland, and eveu (iermanv ,mciv ili/,atum. 
Pttrr lilt But w hatev el V loleiice and arbitrarv spirit might 

' ™'.' - »V'^‘ i"‘pi>ted to Saiu ho and .\lloiiso, was foigotten 

III the une.xainpled tvraiinv of 1 ‘eter the Cruel, 
A suspicion is freipu'iith intimated b\ Mariana, 
w hicji seems, m inori' modern times, tohavegained 
cri’dil, that parts malevolence has at least gros.s|y 
csaggeiated the enormities of this prince.* It is 


Thi'ic III Ml III r.il riioiJl 
iiiniiltli liir vi|iiKi'.iii ti> the 
ihiriuliri of null, ulio are onlv 
4iiumii to O', lliroii;li till ir enenim 
IJi'liirt i« full III I .I'uiniiit^, .mil of 
. iliiniuiis ill It i,in III III In' I'f- 
IIIIII lint I rtilU v'l. nil jniuml 


for tliinliinf; i.li,irii4liU of Peter the 
< ruci I'ruiHiart, |nrt 1 . c 330 
and .Matiro \ illani, (in Script 
Kenim Italu t ai« p 43.) the lat¬ 
ter ufvilinm died before the rebel¬ 
lion of lienr} of Trattamare, apeak 
of him miith III the «.ime terma aa 
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difficult, however, to belie\c that a*n\inilHT of uhai’ 
attneiouH act**, unconncctcil with cacji (•flier! aud . 
gfenerally iiotoncuis emiu^h in their circiinT^taiu'es,' sr^iN 

have been avnbed to anv mnoceut imdT T’lie 

* * • 

hifctory of hiN reifm. chiefly densed, it is adinitteif, 
from the ])en of an iincterale enemy, l^ope dt* 

Ayala, eharaes him with the imirdcr of his \fife. 
Blanche of Bom lion, mo**^ of his brothers •and 
sisters, \\illi Kleaiior (Iiisman then iiiotlier, in.inv 
Castilian nobles, and multitudes of the eomnlon- 


a!t\ ; besides continual oiitnujes of liccnfionsness, 
and especiall\ a |tretended man iftne with a noble 
lady of the (’astii.in fainiK At leiu,'lh a reb(‘llion 
\\as headed by Ins illesjitimate brother Honr\, 
count of Trastamare, w ith the assistance of Anijron 
and PortiiLtal. Tins, lioweMr, Moidd |)robabl\ 
haV‘ failed of detlironini' Pelei, h resolute prince, 
and certamK not destitute of inaiiY faithful sup¬ 
porters. il lleurv had not invoked the moie pow¬ 
erful ^ucciiur of Bertrand dii (liiesclm, and the 
companies of adventure, who. aftei the p.u•lh^atloa 
between Frame and Eiufland, had lost the occu¬ 


pation of war. and retained onlv that of pliiiidci 
With inerccnaries so disciplined it was ni vam foi 


thi S|Mniili liitlori.iiis Alia wli> 
shiiiild A\ilii III douliteii, ulii ii In 
got *j limit liM of miinlcn (imi- 
niilti'd III ihi Urr uf dio, Hilhin 
ihe molln lion of ni.in) piTsoiii 
loing when lie urote' lliiri'mi* 
be a queXion w lielher Kii lurd 11 f 
imothcred ho neplieiit m ilie 
Tower, but nnbod) i an di*|nrti 
lh.ll llriiry VUI <ul nd Viiiii 
niilliii't Iir4il 


Tin |ii-tis'i*lrf.m M illinV ill.iiii 

alHIII-MllllNlllllll l« l* IlllllIU* - 

( nniiiii III ii*|ir.iiiiiIII! ,1 M III III, 
lildin, pin hi Irini mil, ill smii 
iMrnni, inmi uiodn di ftrinfiiinii' 
I'linu I'altro, r prend, ndn <a,:iiiiii, 
gll conilDilii lUi IK I nil re mil I, 
we 1114111 h III liriiM tempo if 
fece iiiorin JV, e III' iimi fntlilli 
f«i nionti.v^r 
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C'liAi' Peter to/contVnd: but, abandoning Spaing a 
n;ombnt,* he, bad recourse tft a more ptwerful 
H’AiA. ‘ MVaj^n from the same arnionry. Edward the 
Blick* 'PriiK tj," then resident at Bourdeaux, was 
, iliduccd b\ the pioinise of Biscav, to enter Spam 
as the ;fily of Castile; and at the great battle of 
Navarette, he continued loid of the ascendant over 
ihoie.’ who had "o often alrcad\ been foiled by his 
prowess. Du (liK sclin was made piisoncr, flenr\ 
fled to Aiagoii, and Peter reiiioiiiited the throne, 
lint a sMcoiid re\oiution wun at hand: the Dlaek 
Piiiice, whom lie had ungratetiilU offended, with¬ 
drew into (iiiK'Miie. .Old he lo^t Ills kingdom and 
life in a second shoit coiilc'.t with his brotliei. 
iinus. irt d more Ibitmiate period began w ith the accession 
of Heni\. ills own reign was hardly ilisturbed b\ 
an\ tebcllton, :ii*d though his sii! ecsors, John 1 . 

It"'* and Minr\ 111 , wetenot altog' ihii sniinmolested, 

lliiirv III 11 1 I 1 1111 

n'lo cspeiialK the latter, why .iseended the throne in 
Ins mmoiit) , \et tlm tionhli-s of their tune were 
slight* 111 eomp.uisnii with those iormerlv excited 
h\ the houses ot I.,im and Haro, both of which 
were now li.ippiK evtmet Though Ileiir\ 11 .s 
illegijubae\ left In ( no title but popular choice, 
hi'j, (pieeii was sole lepieseiitatne of the Cerda.s, 
the offspring, .is has been mentioned above, of 
,Sl^leho l\ s i lih r brother, and, by the extinction 
of the \omiger hr.iiieh, unquestioned heiress of 
the ro\al line. Sonie years afterwards, by the 
marriage of Hi'iiry HI. with Catherine, daughter 
of John ot (Jauiit and of Constance, an illegiti¬ 
mate child of Peter flic Cruel, her pretensions, 
such as they were, bet iiiic merged in the crown. 
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Ho Liugdum could be worse prepafetl to meet tfit t i* 
.diaorders of a minority than Castile, and* i1i*none * 
did the circumstance so frequently recur. Jo^Iu • si'.vr^ 
II. was but fourteen month.s old at his a^ePssmn, Mbii 
and but for the disiuteiestediie.ss^)f Ins uncle Tea. 
dinand, the nobility woilld*ha\e b<'en iiR*lmcd to I4U(jt 
avert the danger l)\ placing that prince upum the 
throne. In this instance, howe\er, Ca.stile siift'icd 
less from faction, during tlie inlaiicy of her wne- 
reign, than in liis niaturitv. The queen dowager, 
at first lointly with rerdinaiid, and stjvls .iltei 
his aecesMoii to the eiown oi .Wagon, admiiiis- 
U'rcd the guvtrnnienl with cretiit. I'lltj years 
had elapseil at her death in Mis, .snug the 
ele\ation of tl^e house of Trustiuuaic, who hail 
entitled theniselu's to public aH'ee^ion bv con-/ 
foTiniilg tlieiiiseUes nioic.stiictly than then preJ 
deeessois to the con.stitiitional l.iws of ('.istilej 
which weie ne\cr so \\cll established as (luiiiig\ 
tills jKTiod. In evlcrual aflkirK then n-igns weie 
not what is considered as glorious. Thcq vvi’iv 
generallj at jieace with Aragon and (Iiaii.ida. 
but one memorable defeat by the l*orftigiie/e 
at Aljubarrota disgraces the annals df .foliii I., 
whose cause was as iin|iist as his arms \^ere 
uiisiicces.sful. This eoiiiparali\ely golden period 
eea.ses at the maioritv of John 11. llis reign was 
filled up by a senes of conspiracies and ebil wars, 
headed by his cousins Johu and Henry, the infants 
of Aragon, who enjoyed very exteiisne territories 
in Castile, b\ the testament of then father Fer¬ 
dinand. Their brother the king of Aragon liv- 
queiitlv lent the .I'sistaiqr of Ins ariii.s. .foliii 
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vtfA I’.f Himself, t}i(; eliler of these two princes, by marriage 
' «'itii*tfie*heires.s of the kingdom of Navarre, sto^ 
si’.Hfv! i»a double relation to CastiJe, as a neighbouring 
I'owe^ano! so*eraiin, andu as a member of the native oU- 
vjtuJi garchy. j lieSb' conspiracies were all ostensibly 
cbrected*against the favourite of John II., Alvaro 
de Jmiia, who retained for live-and-thirty years 
an ijlisolute coiitroiil over his feeble master. The 
ad\crse faction iiatiiratly ascribed to this jiowerful 
iiiiiyster eiciy criiiimal intention and all public 
iniscliieli^ He was certainij not more .scrupulous 
than the geiicrulitj of statesmen, and appears to 
lia\e been rap^jcioiis m accumulating wealth. 
Hut there was an eiieigy and courage about 
AharixTe Luna, which distmgui.shes him from the 
cowardl) sycopliants who nsualiy rise by the 
ta\om ol weak jnmee^s, and Ca.stile probaldy 
would not ha\e been liappiei under the admmis- 
tiatniu of Ins enemies, ^llis tate is among the 
mcmoiable lessons of liistor\. After a life of 
troiibh's eiidnrod for the sake of this fa\ourite, 
sometimes a fugitive, sometimes a prisoner, his son 
heading lebellions against him, John 11. suddenly 
' \ lelded'to an intrigue of the jialace, and adopted 
sentiments of dislike towards the man he had so 
long beloved. \o substantial charge appears to 
*.h.iva“ been bioiiglit against Alvaro de Luna, ex¬ 
cept that geiiei.il malversation w’hich it was too 
late for the king to object to him. The real cause 
of John s change of affection was, mo.st probably, 
tile iu.sup|)oitable restraint which the weak are 
apt to find in that spell of a conimanding'under- 
standing which they date imt break: the torment 
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of living subject to the ascendant of aif ipfjrior, CIUP 
which has produced "So nmny examples of ficlclc*, 
new in sovereigns. That of John II. is not the* sp.un. 
least conspicuous. Aharo do I.unu*vas bit^ghf 
to a summary trial and behoadc*d; his estates 
were confiscated. He in^t Ins death wilh the 
intrepidity of Strattiird. to whom he sfcnis to 
have borne .some resemblance in character. 

John 1 1. did not long sunivc !iis nimister.djj^ing iiinr) u. 
in 1454, after a reign that iiiav be consi^er^d 
as inirloriotis. compared with any except*thiit of 
Ins sii(,TCssor.. If the fatlier was fiot respcotcd, 
tlie soij^fell completely into contempt. He had 
been goiemed bj IV'heco marquis of Villeini, as 
iinplieitly as Jolinhy AUaro dc Luna. Hus infln- 
enet‘ lasted for some time afterwards.. Hiii the 
kill;* iiieliiiiiig to transfer his totifidence to the 
(jiieen Joanna of Portugal, and to one Bertraud de 
(liieia, upon whom coniiiivn fame had h\ed as her 
parainoiji, a powiTl’nl eoiifedeniex of disafiistod 
nobles was foriiied against the royal .luthoi'itv. 

In what degree Henry IV's government Iiad been 
improMdeiit or oppressne towards the pcojde, it 
is hard to determine. Thc .chiefs of tliat rebeliioii. 

Carillo archbishop of Toledo, the admiral of (’a» 
tile, a veteran leader of faction, and the inurqiiis 
of Villena, so lately the king’s favourite, were • 
undoubtedly actuated only by selfish ambition 
and revenge. They deposed llenry iii an asscnibly 146.5' 
of their faction at .Avila with a sort of theatrii-al 
|)agcantry which has often been described. Hut 
modern historians, struck by the appearance of 
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jiidicia,^ solemnity IB this proceeding, are sonic-* 
.tira'es^pt speak of it as a national act; while, 
smi.N /on the contrary, it seems to have been reprobated 
I by ilk mnjQflty of the Castilians, as an au^cions 
(outrage upon*a sovereign, who, with many dettets, 

• had not been guilty 'of any excessive tyranny. 
The confederates set uj) Alfonso the king’s bro¬ 
ther, and a ciiil war (»f Mime duration ensued, 
in \AhieJi the\ had tlie sujiport of Aragon. The 
iqfleen of.('a''tilo luul at this time borm* a (l;oujliter, 
whom 4lie enemies of Henry 1\ and iiideid no 
miall part of his udheients, were determined to 
treat as spurinus. leeouliimly, after the death 
of Alfonso, his sister isabi'l was considered as 
heiress of the kingdom. She iiyght ha\e U'-pircd, 
with the iissistanee of the confederates, to it'' mi- 
iiicdiate pits-scssion. Jml a\oiding the odiuM of 
a contest with her brother, Isabel agreed to a 
treats, bs whieh the wieee'-'-ioii was alisoliitelv 
14G!1 settled upon her. Thi'> arrangi ment was not long 
i afterwards lollowed b\ the union of that piincess 
^ with Ferdinand, .son ol the king of .\iagon. This 
marriage w as bs no means acceptable to a part of 
the.('ustilian oligareiis, who had piclerrcd a con- 
ne.Moii with Portugal. ,\iid as jlci.rs' had never 
lost sight of tlie mteicsts of one whom he coii.si- 
Aered, or pietended to consider, as hi.s daughter, 
.he took the first opportunity of rcsoking his 
‘ forced di'*po'.itioii of the crown, and lestunng the 
f direct line of succession in fasoiir of the princess 
‘ .l oanqa . I'pon his death, in 1474, the riglit was 
to he decided by arms. .Ioanna h.id on lict_ side 
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the common presumptiimh flt law, the tc^tainen* riui* 
tary dispoMtion of the late kiiifi, tl\c .su{l|k)ft of, 
Alfonso bn^r of Portu^^al, to whom {«he was l)c* spmn 
trothed, and of 0 e\etal eonsiderahle lfyders;(f!\oiift 
the ;iobility, a** the >oun;f mar(]iiis*<(t \ iliena, the * 
family of >f&n3oza, and thl‘ archbishop of Toledo,* 
who, charifinf> Ferdinand with injjratitude, had 
(|iiiit(‘d a party wIik h he had above all men esn- 
Inbiiteil to Mrenutlien. For Isabella weie the 
i,feneral belief ol Joanna s illeirifiinacv, theavsj^l- 
ance of Aia^on, the adheiviu e of a iii,i|oi«t\ both 
amon<; the nobles and jieople, and, mote than 
all, the reputation ol abilitv wliiek both she and 
her husband had deservedly aeviuired. The scale 
w is however jir^’ttv e(|ually balanced, till the 
kiiiif of Portiijjal haviiii^ been defeated .it Toro, m 
14T»i, Joannas part) diseo^eral tiiciruiabilitv to 
prosi'cute the war bv themselves, and successivel\ 
made their submission toj'erdmand and Isabella 
The ^’astilians alwavs considired themselves as i miMiiiiii.iii 
sidi|ect to a leiral and limited monarchy. For ^iK < *tMim 
several ages the crown was elective, as in most 
nations of (ierman ori!,mi, within the limits of one 
royal family-* In neiienil, of eourse. the pujilic 


• Di'fiiiirtu III jioii! |iriim|ii, 
|•n^lal(■< totiu« m’lii mi.i tmu 'i 
iciil<ililiii< siic(.iiiv>rtin n-giii mii- 
iiliu lonimiitii (iinMituiiiit Coii 
I’ll Tnli-un IV c ajMiil .Ma- 
iiiia, Ti-uru ilf Uh ( oriM, t ii p 
i Tliii imponaiil worli, In ilw 
4ul)ii>r uf (be Ent.i)o llisinncu- 
Cmiin, rjuulM iboii', Lniil.iiii'i .ill 
mnplt dic-t of Uh' (nrlMini iitjo 
I iw Ilf Catlil,, il'AKii friini origiiMl 
■iiiJ. Ill a tn dtifrw, unitubliilidl 


..>1- I li.i\( Imiii fiiiiiiriil 

Miili till UM of a(iipi,Irum will'I i 
i .1111 till mull diipiiM I lu iiuki 

iilriiti, ai till- linuli i> liLil>, 
tliroL.li IN liliiral piini ijiti (o 
liiioriii hIimii,! ft, sf.ini in Sjim, 
aft III l.iialinil Marina', fniiiiir 
»orl 'dll in,jftii III,I ( ril ' 
liiniNhcft .1 ,1 nr I'f li ,tiiiiiiiiir,. 
n. Ill) I In dll lllillli ili.inrlrr 
III dll’ niiili.iretiv Imiii I'i I'.iVn 

du»nwaidi< 10 ihi loilflh n;iiliir> 
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cn^i* choij^.feil upon tlie nearest heir;' and it became 
.a' preraiiin^^ usage to elect a'son during the life- 
spiiN. ^time of his father: till, about the eleventh cen- 
turj^ft right]of hereditary*succession M'as felearly 
est^blljjjjcd. But the form of tecognizfng. the 
heir apparent’s title m'an assembly of the cortes, 
hfis subsisted until our own time. 

Nation *tn the original (ipthic monarchy of Spain, civil 
cmncii,. ^ well as ecclesiastical affairs were decided-in 
nStional councils, tlie acts of many of which are 
still extant, and lia\c been published in ecclesi¬ 
astical collecthms. To these assemblies the dukes 
and other provincial governors, and m i^cneral the 
principal iiuiiv iduals of the realm, were summoned 
aloiiij witli spiritual persons. T<^ii.n double aristo¬ 
cracy of fliurcb and state continued to form the 
ijreat council of advicse and consent in the 'Hirst 
a^es of the new kingdoms of Leon and C’astile. 
The prilatcs and nobility, or rather some of the 
more distinuiiished nobility, appear to have con¬ 
curred 111 all f;cnerul mc.isiires ol leijislation. as 
we infer from the jircamblc of their statutes. It 
would be asrainst analogv, as well as without evi- 
deiu-c, to suppose that atn representation of the 
commons had been formed in the earlier period of 
the monaiclu. In the preamble of law's pas.sed in 
f020, and at several subsequent times during that 
and the ensuing century, we find only the bi-shops 
j magnats recited as present. According to the 
(roiB General Chronicle of Spain, deputies from the 


* 1.1? ( 1, ll |» 7 
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Castilian towns formed a pah of cartes* cum'! 
a date not to be rejected as incoinpatibf^ iifith^ 
their absence in 117S. However, m 11 Uie iirsP spwn. 
year of the rci^n of Alfonso IX., tlmy a/€*exS 
pressly mentioned; and from that*a*ra were con¬ 
stant and nece.ssary part.s ftf fliose general •.tsheni-* 
biles.* It has been seen already, that tlie corporalc 
towns, ordistrict.s of Castile had early actpmied 
considerable iin))ortanee, aiisinif less troin com- 
niereial wealth, to whieh the towns of ollie r kmir- 
doins wiTC indebted for their liberties, than tioni 
their utility in keepini,^ ii|) a niilitaiw orjiiannuition 
aiiion}{ the people. To tins tlie\ .probably owe 
their early reception into the eoite.s, as integrant 
poitioiis of the |^‘!;is]atiire, since we do not lead 
that taxes were frecpieiitl) demanded, tdl theex- 
tra\w;;unee of latei kin^^s, mid tlntii alienation of 
tlie doniaiii I'ompeiled them to lia\e leeoiiisi' to 
the national represeiitatiiv''- 
E\erv eliiel town of a conee|o or corporation 
ought peih.ip.s, l)\ the constitution of Castih*, to 
huic received its regular wiit lor the election of 
deputies to cortes,| But there does not appear to 
Imic been, in the best tiiin>s, any undorm prUcliee 
in tins respect. At the eoites of Burgos, m l.'Hv. 
wehndonehuudrcd and ninety-two lepresentatives 


• Fn(a )0 I! lit Cnt p 77. 
Trorta de las Conei, t i [> 6d. 
Manna wemi to hatp sonirtthal 
changrd hi* opinion aiiicctli)' pub¬ 
lication of ihe iurnirr work, when' 
h* iiirline* to a.iert, llul the com¬ 
mon* «in; fmm llic farlicsl time* 


ailmillMi into thi Irt^isliitiirc In 
11118, (hr fint fear oi tlir rciKn of 
Alfoniw IX , no ftnil po<iiliii' men¬ 
tion of la mudminmkri' de la* 
cibdadi'* i riiibiiilo* <k coda 
cilidat 

i Ttoria de la* ( mli*, p 11'l 
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CJI,\ I' froin lyon? than ninety towns; at those of Madrid ' 
m 1i39f. one hundred and twenty-six were sent 
sHAix Yrom fifty towns; and tlie latter list contains 
ham^^of st;\Vriii places which do not appear in 
the former.*' Mo deputies were present from the 
kini'ddm of Leon in the cortes of Alcala m 134i^, 
\v«iiere, nnioiiff many important enactments, the 
colic of the Siete Pai tidas first obtained a legislative 
recognition.! We find, iii short, a trooil deal more 
irregulantN than during the same period iii Eng¬ 
land, 'siliere the number of electing boroughs 
varied pretty‘considerably at eicry parliament. 
Vet the corte'»>of Castile did not cease to be a 
nuinerou.s body and a fair representation of the 
people till the reign of John li. ..The first princes 
of the hoiiM* ol Tr.istamaie had acted in all points 
with till' advice ol thfsr cortes. But John II.,‘and 
still more his son lleniv l\., being conscious of 
their own unpopularit\^ did not \enture to meet 
a full assembly of the nation, 'fhcir wi’^s were 
diicctcd onl\ to certain towns, an abuse for 
which the loosmess of preceding usage had given 
a pretence [ It must be owned th.il the people 
boie It m general ACry patiently. Many of the 
••oi|)oiate tow'us, im|)o\erished by ciiil warfare 
ami other causes, were glad to sa\e the co.st of 

* lioTi.1 il*'l.iH ( iirti-s, p net M42 I qiif cn (‘layuntamirnto qup 
rUiMr< vi'i's » li'l Hi imp Imnilml vo hrp < ii i i iii>lilr oil.) ilc \ all i- 
ind l»i iiij-'.i'irn ilrpulipi from dolid Im procurailorc< dc rier- 
forty-<i|dit loom l(. ilip cone* Ht tu cilxtudes i vdliitde mnreyoos 
Madrid in 1 l'>(i MiKellincou* que por mi inimdsdu ftipron llama- 
Trart«, thI in. Jua. Tti« language w repeated aa 

t Id p 1,'>4 in sobaerpient mcctine* p. tS6 

t Vpade*. tfay» .Inlm II .t. 
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' defraying their 
year 1480, only 
vilegeoT representation. A \ote wa-s afterwanl# gpjHv. 
added for Granada, and three more I:itetfllne4 
forPalencia, and the pro\inccs oT *E.stremadnra 
and (ialicia.* It might Ifeve been easy (Herlmpsi 
to redress this grievanee, while the exclusion wms 
yet fresh and recent. But the pri\ilei;ed to\v«s. 
with a mean and preposterous selfishness, although 
their Zeal for liliertv was at its height, could imt 
etiduie the only means of etfectiiall) securing it, 
by a restoration of clectne franchisi*s to their fel¬ 
low (iti/.ens. The cortes of 15(H) assert with one 
of those bold falsitications upon which a popular 
body sometimes ^entiire.s, that “ it is established 
l>y some laws and by imnu'inorial ii.sagathat eieh- 
leeir cities of these kmgduins liiwc the riglit of 
sending deputies to eortes, and no more,' remon¬ 
strating against the atteii^its made by some otlier 
towns ^o obtain the same piivilege, which they 
recpiest ma\ not be conceded. This renionstraiiee 
Is repeated in 1512.1 

From the reign oi Alfonso .VI. who restrained 
the government of corporations to an oligarchy of 


deputies' expenses. Thu-s^bv the fit 11’.' 
seventeen ciUes had retaidea hri* 


* Ttw cilM'i wliifh rot nil tlinr 
rp|in-<pnlatian in rntlH, if tin pm- 
unw miv titill bp uied mii 
fnritirw lihntts of ancient Iih«-ri> 
in Spam, an: llurKM, Toledo,!tin re 
a constant diijnite fur pme- 
denre Ih (nepii ihi'W Iwii,' I/oO, 
I'niu.ia, (tminra, Muriiii. lacn, 
Zamora, Inni, .Suria, \ alla(loli<l, 
SiUmama, Arila, Ma¬ 

drid, (iiiadalaxara and (urnia. 
Till reprpvntaliri'^ of Ihew v»i re 


.iippiiwd 1 ( 11,111 iHil milt fur till ir 
imiiimliali romlilutnti, lint fur 
iiihi r .idjaii nl Inwim Tlun luW 
tntnl liir I’alcnii.! iiid tin Lini;- 
diim of (•aliria, before they uli- 
tainid Hparate volet. Salamaiiea 
for niu«t Ilf KMrrni.idiira, (luada- 
latara for Si|;iienu atal four hun¬ 
dred oUicr Uiviuii leuria de las 
Cortes, p IbO 3oH 
t IdeiD, p. 161 
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t HAP.' magistrates, the right of electing members of cortc 
waS co'fifined to the ruling body, the bailiffs or « 
SPAIN ^idore.s, whose number seldom exceeded twentj 
fouO\pd whose succession w'as kept up by clo.« 
election among themselves.* The pe ople then 
.fore h.ftl no direct sfiait* in t he choic e of rejiresei 
tatives. , Experience proved, as se\eral instene^ 
indiese pages will shew, that even upon this na 
row basis, the deputies of Castile were not defieici 
i»Mel for their country and its liberties. But 
must ba confessed, that a small body of eleetu 
k alwajrs Uabte.tp eorrupt influence and to intim 
.dation. John JI. and Henry IV. often invade 
|the freedom of election; the latter even naiin 
Isome of the deputies.-] Several, energetic reiuo 
stranees vv-'re made in cortes against tins flugra 
grievance. Laws wea* enacted and other jirrt a 
tioiis devised to secure the due return of depiitn 
In the sixteenth century, the efU of course w 
aggravated. Charles and Philip corrupted tl 
members by briberv.',’ Even in the eort 
are bold enough to complain, that creatures 
government were sent thither, " who are alwa 
lield *foi suspected by the other deputies, ai 
cause disagreement among them."^ 

Spiniuti There seems to be a considerable obscurity abo 
rti*? constitution of the cortes, so far as relates 
iBcorto. hijjiipr estates, the spiritual and tempoi 

nobility. It is admitted that dmAii. to the latt 

* TMrud«UH('oTtn,p 8ti 1<)7 t Idrm, p JI3 
tp lW. tp 201 
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• part of the thirteenth centuF). and especml^'^fore cbap. 

tHe introduction of representatives fropi the vJ!^ 
raons, they were Munnioned in considerable rnirn^ spmn. 
bers. But the writer, to whom 1‘fliiist ^Imosl 
exclusively refer for the constitutional history of 
C’aitiTe, contends, that frotn the rein'll of^anchot 
IV,, they took much less share, and I’etain.ed iiiueh] 
less influence, 111 thedeliherations of eorles.* Tliere^ 
is a remarkable protest of the archbisiiop of Toledo / 

111 1^.5 uttaiiist the acts done in cortes, becau»^ 
neither he nor the other prelates had been admitted 
to their discussions, nor given any consent to their - 
resolutions, although such consent *vas falsely re¬ 
cited in the law s enacted therein.t This protesta¬ 
tion IS at least a,testimoiiy to the coiistitntionall 
lights of the prelacy, which indeed all.the early 
histirryof Castile, as well as the analogy of other 
goiernments, conspires to dcnioii'.tr.ile. in the. 
fourteenth aod fifteenth centuiies, howeier, theyi 
were more and moie e\cluded. .None of the pre-' 
lates were summoned to the corjes of 121)!) and' 

1301, none cither of the prelates or nobles to those 


• Teona i)e lu ( ones, p 07 
t I'ramtjnKn (pit Oi.">iJi. aipii 
iroimai nun fucnios llaiii.iil<><, j 
lOnKjo, Di a loi (ralwtiM wibre Ion 
fetlio. liel reyno, m sobre ld» uIm. 
roa. que hi fiieren tractaiia!i ct 
H-imaladainenlciobre li» 
fcrfun de lo« conerjot de lati In r- 
BiaodadM, et de laa petirionc (|ue 
fueron fetha. dc su |>artp, et solire 
lot oloiniDenUM qoe lea ficieron, 
el wdinlot prerrlrgioa que por eaU 
tiaion la nenm otorgadm, indt 
auie Auiaat code ipanadot ei ca- 

VOI. II. 


trann.iilo. < i «i(.’i(li>''i'\|)n‘sa[nenti‘ 
iiusit Ins oinis iM rlatlut 1 1 nrtfi 
liiiiii, s r I Ids tijusildUn, <1 nun fill- 
III (l•'l,l III lid <00 niiesiro rnnieju 
Oiiu.i pii>ii'ilaino<i pur rd/»ii de 
aquellii qui dice en lu«pn\ilii{i(A 
que lea iKuraarau, qur furreo lot 
|i« I Idilua llamd'lu., i-t ()ue i ranMor* 
gados de conientiinu nlu d de to- 
liiiitad dcllot, que nun fui-niot ht 
preaenlee ni llamados niu fu< lecho 
eon nueatn volunud, nin rooien* 
iinnoa, mti conwuiinioi ro elloe, 

kc p.ra. 


1) 
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CHAP of 1373, of 1480 and 1505. In all the 

Jatter indeed, such members of both orders 
s^iN. as happened to be present in the court attended 
the*cortes; ,i fact, which seems to be established 
by the lanpuaj^e of the statutes.* Other instances 
•of a similar kind may be adduced. Nevertheless, 
thfe more usual expression in the preamble (i£la)ys, 
retfiting those summoned to, and present at the 
cortes, though subject to considerable variation, 
sdbms to imply that all the three estates were, at 
Jh^st nominally and according to legitimate forms, 
iKttstituent nfei^bers of the national as.sembly. 
And a chroniele mentions, under the \ear 1406, 
the nobility and clergy as deliberating separately, 
and with vmie dift'erence of ludgnieiit, from the 
deputies of the commons. | A theory, indeed. 


• 1 (011j ( 1 (> 1 1. I'ortPs, p 7 I 
1 I II p 7 >4 .M.iriiia IS iiij 
fliiiiiiiil .1 pniiiilni 111 liioiii 
oi lhi‘ abortiM S|)'misli innsliiii- 
tioii ol 1 H|o, \,|im|i iv'liiiliil III! 
lonijioral ami spintii il Oislm rioy 
from ,i ])lciit 111 till li .isl iiuii, III 
iiii<ii;iii> .1 siiiiil.ir liinii ill it'iM iii- 
mint in >1111 mil tiiins Itiil liis 
0*11 sitiik liiniisliis .I'liiii 1.1111 ri .1 
siin«, if I am iinl iiiis|.iki 11, in ir.n- 

lllfs this Opllllull ttT> t SSI iiti,ills 

A lnM mil of III Ills iiisMiit'i 4 iiias 
Ik aililiiiisl fiuin till- i-iiartiiii; 
%r(inls of sliilutiK, sstiuli urcuuii- 
dcr in I iiKlaiiil as gond piidences 
tocftalilish a niiistiiiiiiniml throry 
Sapadrs qim yo hnlx mio acuvrdo 
t mio conv-jo ron mm hcrnnim 
• loa tnobupos, r opisbos, e 
mm lot nros honii s d «-1 ayiolla, t 
d» iMn, t con homts buenos de lai 
Tiilu d( Cutella, f dr l^on, <)iic 
furron conniigo en ValKtdolii, so- 


liri rniichaa cosas, tii 1 klfinisii \ 
111 I I Mandamus ■ nsi ■■ ll.nujr 
piir i-iiUs del m r miiMris a Ins 
iiitaiili‘s I prrladost- nroi homes e 
lilt iii/iiiii, I laluili i.'s I liumis 
Imi'iios ill- l.iM ilid.iili s i-di-Ussil- 
l.is di- Ills nsiuis ill ( aslilia etde 
liilidii I ill 1 n-ii I dr t.is Cstra- 
iii.i liifiis, I di < 1.11111 u i- de la< 
\sturi.is I ilil \iildusij iWrit 
(it smmiinn'i to corti-y ol iiurgos lu 
HI,. I L on arui-riio de io$ perla 
dlls I' ill lot neon hoinn e procu* 
radom di> lai cibdadej e nlUa h 
lugan-s de I01 nuestros rtynen: 
fOrdinancea of Toro in 13 TI ) 
EsUndo hi con I'l el infante Don 
Ferraiidn, &r. e otras pertadoa « 
eondei c neos homes e otr» del 
cooujo del tenor tvi,eutrotcabal- 
IcitM e eacuderoi, e I01 proevra- 
durn de las nbdades e fiUas «lo- 
garei de tus reynos: (Cortes of 
U 9 I} Im lies esudos qne de 
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which Hhould exclude tlie };re:it tccntofiaj i^istO' ciiAi*. 
cracyfrom their pluce iii cortes woiild*cx|)os^ 
the dignity and Icuisl.itne ria:hls uf that Inxly to hP.K^-. 
unfavourable jiiitTcnccN. But it is 'that 

the king exercised very freely a prcnigutive of * 
calluTg or omitting persona *o? Ixith the* highei^ 
orders at his discretion. The bishops \vere itii-' 
nicrotis, and iiiaiiy of their si*es not iieli; while ^he 
.same objections of mconu nienee applied |»erhii|)s 
to the ncoslionibres.diut far more I'orcibly to flu 
lower nobility, the hi|osdalgour<'abaIlcros.»('a,s^ 
ne\er adojitcd the institution of defuitiesfroni ^ 
order, as in the Slates (Jeneral of Brance and soim 
other countries; much less that liberal s\stem of 
landetl represei4ation, which forms one ol the 
most admirable jiee ill ran ties in our o\«i coiistitu- 
tioif. It will be seen heieidter, that spiritual and 
e\en tenijioral peeis weie summoned 1)\ oui kings 
with inueh irregularity, and the disordered state 
of (Vyle through almost e\er\ leigii was likely 
topieveiit the establishment of am ti\ed usage in 
this and iiiostothei points. 


lien wnir a 1 ,h iiirt<‘s c .ioiiit,i- 
iniPDttit itKUiil SI. til lie l.n.irt is 
dr burna ivsUimbre aiili,;u.i 
(C’uftea of 1393 I Hits Iisi jus- 
II a|ipamilly oiiicliisi\i' in 
jmwi, that ihnr ratatea, llic supe¬ 
rior rierp, the robilily, and ibe 
< onmont, were essential mcinla’rs 
of the legulature in (Will, as 
ibev were in I ranee and l.iiKland, 
and one i« aalonished to read in 
Manna, ibat no fiillami a iiinpina 
de la* fenaalidades dr drrreho los 
■nonarcaa qao no lusicrun (lOr 


oporiiiiiu II nil ir a t >*rti s p.ir.i sr 
nil laiili s ill los III al (Irro ni dd,i 
iiiibl) /1 III a la>|K rsunas sliiKulan' 
ill uiio s otro citado I i p ti'.' 

I hat en at < ili/rn, Joti IIjikk, a(l- 
|Mars to bail li.ul iiiuib viisrr no¬ 
tions of the aniii iit KiorMinient of 
liM ciiuiiuy, as will as ol the sort 
of rrlormation ssliiih (In' wantad * 
a.s «c ina\ infer fnuii luMa^rci in 
hi« Mrmuria a sii' roin|uirJoUs, 
loniiia ISII, quolid by Manna 
for the purpose of niuure 


n '2 • 
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CHAP. Thf ^tnary and most essential characteristic of 
, A limited monarchy is, that 'money can only be 
sp^iy. fev i^ upon the people through the consent of 
Rigiiiof theit tepresf-'htatives. Thi.s principle was th6= 

tuatins, '• ^ 

roughly established ^m Castile; ^ind the statutes 
•which enforce it, the remonstrances which protest 
aifhinst Uts violation, bear a lively analogy to cor- 
rei<)>onding circumstances in the history of our 
.constitution. The limds of the nobility and clergy 

g re, I believe, ahvay.s ejrempted from direct 
atioi!; an immunity which perhaps rendered 
attendant* afeit|ic meinbers of those estates in 
Ac Cortes less*reffftlar. The corpo rate districts, 
or concejos, which, as 1 have ob.servecT aTrcail^, 
differed from the communities of J’rance and Eng¬ 
land by posse.ssmg a large e.xtent of territor y, sub¬ 
ordinate to tilt* princfpal town, bound* by 
their charter to a'stlpulatedranhuffliayincnt, the 
price of their francliise*, cidled moneda forera.* 
Beyond tins sum nothing could be de^nanded 
without the Consent oi the cortes. Alfon.so VIII. 
in 1177, applied fora subsidy towards carrying on 
the .siege of Cuenca. Demands of money do not 
however seem to have been \ery usual before the 
|ftodigal icign of .\lfon.so That prince and his 
immediate successors were not much inclined to 
respect the rights of their subjects; but they 


* Manna, Ens,i\n tlisl Cnl. mfis in UDiK{unquc niD in die 

cap liS. rooria (Ic la% forte*, Ptnlctosta de unaqiiaquc dono 

t. II |i. 387. Thu n riprcsacd m IZdcoanoi; el, nut cum boniTo* 

one of ihcir fuero*. or charter* luntate lestri Icceritu, nuHimi 

Ijben ft ingenui temper maneatu, alium jcrriiiuin faciatis 
reddendo mihi rt focce**onbu* 
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APV* 

encountered a steady and insuperableVcji^ncc, cwaV 
Ferdinand IV., in* 1307, promises to raise ne 
money beyond his lepal and customary dues. \ gp^uc. 
more explicit law was enacted bJ.Alfoaso X\. 
in J|328, who bound himself not to exact from* 
his |)eople, or cause them* to pay any tax> cithet 
partial or i^eneral, not hitherto established by lHw, 
without the jirevious firant^ of all the depifties 
convened to the cortes.* This abolition of illegal 
impositions was several limes confirmed by 
same prince. The cortes, in 1303, haM«g 
a grant to Henry 111., ann^S^’this coiiditjjDn,'’^ 
that “ since they had granted Imn enough for 
present necessities, and even to lay uji a part for 
a fiitiin* cxigeiiay, he should swear kdore one of 
the archbishops not to take or<lemandwn\ money, 
service or lo4Bh or thing elsc*of the cities and 
towns, nor ojP individuals belonging to them, on 
any pretence of necessity, until the. three estates 
of the •kingdom should first be duly summoned 
and assembled in corWs according to ancien* 
usage. And if anv such letters requiring money 
have been written, that they shall be o/ni/cd, and 
not complied with."^ His son John II. Iiaving 
violated this constitutional privilege on the allefa* 


* ])• kK con echir nin manHar 
pa^ar petho dciaforado ninf^nn, 
npecul nin general, en loda mi 
(lerra, m scr llamadoi priniere- 
Dienle V'torles, ^ otorgado por 
lodm Inj proenradoM que hi le- 
BKiCD p .inn 

t OMtcidai cumpltdu 


Tbi< cxpreninn orain fiequeoUy' 
III proiiiion^ made illegal 

act^ nf the croMni; and ii cfaaia^ 
Irntlir of (he iininilar mpecl 
with which the Kpannnln alwa)i 
thought It right to Ireal their* 
Mveretgn, while ilii'jr witp reeut- 
ing the abutee of hit aothonljf. 
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CHAP 

SP/IN. 


tion <jf A *pressing necessity, the cortes in 1420 
presented a lonp: remonstrance couched in very 
resj)ectful, but equally firm lansjuage, wherein 
they assert Jlie ijood custom founded m reason 
'and in justice, that ^hc cities and to\TOs o^’our 
kingdoms shall not be compelled to pay taxes 
or‘requisitions or other new tribute, unless your 
liiijhness order it by.advice and with the prant of 
the said cities and towns, and of their dejiuties for 
thdin.” And they express their appn-hension lest 
this riplft .should be infnnpcd, because, as thev sav, 
‘Klherc remains other privilege or liberty which 
can be protitabH‘ to suhjeels, if this be shaken."* 
the kuip pave them as full satisftrction as they 
desired, that his eneroaehincntp should not be 
drawn into [irecedent. Sdiiio fresh abuses, 
duiinpthe unfdftiiuatd reipn nf Henry iV., pro¬ 
duced aiidthiT declaration in eipially explicit lan- 
puape . formiiip p.nt of The sentence awaided by 
the aibitralois to whom tlu' diHcreiu'cs between 
5he kinp and his people had been referred at 
.Medina del Canipo in l-}f) 0 .| The catholic kings, 


* 1.1 lullii.uiMiiliilni I pii.Mx- 

'lijjl fllll.i III l I tl 1,1,(111 till ju>l|il I 
iliir 11> I iImIjiIi', , iji uj,,- 

tiDS ri Hill, ii III HI ill III, vr 111,111- 
lUli. ■ "(.’I r niiiiii il IK I pi i|iiiu« Hill 
oirii Iritiiilo iiiitxii .i|.,|iiiiii to*. 

niMrm wimH Kill |,| nmtn 
RL'nAna in li,;.i i or'lt ni tli* ioiim.jo 
rc‘<iii«ii>ii;jiniciiio ill l,is<ihiladii 
»' oil IK ill Ills i IK KiniK iiinns v d(! 
iiiii priHurailiiriK m su iioinbrp** •** 

•** nil ipinl.i i.lni prcvilivin in 
liiiMlail ilr (pic liii ^iiUlilm pm il m 


t'li/ir III apmciliar iiuplirantado 
< I khIiii ill! Iiii I III p lU 

I Dei I.iramoi c iirdcnamOT, quo 
(Mil liii K|. mr n>i nin los otroi reyes 
ipic ill Kpui's ilil fucren non cchan 
lull ri nartnii mil pidan pedidoi nm 
mnntiiai cn suk reyim, ial»o por 
Kr.in ncofcsidi-id, f Kyendo pn- 
mcro accordadn eon Iok nttlados i 
4^udn de ius rryn(n,Vten los 
(itro^ que a la lazoii residicren cn 
'll coii'ijo, c 'lyiiidii para ello 
llaiuadin liK fii(i(iiradurcs de las 



39 


DL'RlJia TJII iUDDLF. AC>l|Si 

as they, are eminently called, Ferdinand Isa¬ 
bella, never violated this part of the spnbkufion; 
nor did even Charles l„ although sometimes r^ 
fused money by the oortes, attempt, to oxart It 
wil^ut their consent * In^thc ftecopilacion. or 
code of Castilian law, published by Fliilip II.* 
we read a positive declaration against.arbitrary 
imposition of taxc", whieh^ reinaiiied unaltered 
on the face of the statute-book till the present 
astc 1 Tlic law was indeed frecpiently broken'by 
Philip 11.; but the eortes, who retained <hroujfh- 
out the .sixteenth century a de;;rte of steadin6l8 
and conra<*e truly adniirabie, whiMi we consider 
their jiolitical weakness, did not cease to leinon- 
stratewith thak suspicious t\rant, and recorded 
their unavailint> ajipcal to tlie law of Allotiso .\I., 
“ so ancient and just and vhich».so loii!* time has 
lieen used and obsened. 'j 


I \ ill Is (||) vu^ riMHi.., 

I.!" Iilli ^ COs.l'. M Mlfk'll 
t acusluiiiliraiilldiii,iri scvcimIo iirr 

lew iluliir^ iiMrlons 
11 (Ik Iki {ii'itimi lUn i iiinni I 

II. II. J'JI 

Marina lias |iiiti|idii il in.i li t- 
ter* from ( Inirlej tn tin i il\ of 
ToMo, tti and iiH, n- 

i]U(<(in(' ihniB to itistrud ilii ir di 
{Kiliea b> (xiosfnt lo a furtlii'r grant 
of monfy, winch thev iiad rcfiiMd 
lo do without leaie of ihrir (nii- 
alitiionb. t III p l8ti IH7 
f tA%p 391 

t Ka lu cortei de ano de 70 
) en li* dc 70 pedimoi a i m 
luew. MT*idr (If no [lonfr iiiidc* 
■npufsto*, renli*, jittbo*, rfi din - 
(hot ni r>lro» trihulcn (lartKiilari* 


III Cl III rill s sin |iinl i di I n Min cii 
rnitfs, Cdino f tin dis|iu( rio |i(ir ift 
(il I SI unr rii Iluii Alinisn \ si ti),- 
iiiliiii i I III (I diiiii I'r.iinlc ijUf 
Kill lis niifiis rt!nt.is liiln.i rcsii 
liidii 1 1 riimi, su|ilii.jiiifti i 1 m 
fiiiu' sirMiindi mjiidiric aliMar 
\ dis(.(ri;ir. \ i|ii('en hi duaiili- 
Iiiiti SI hs liKiisSf int-riMl (If 
ICUiiidiir lis (lirliii litfi rvilis > 
(juf nil sf inipuaicHtcn nui vas ton- 
Ui am sii atHtfiK la . piiM |iodna 
|. m fslar sititlechn dr ijiir fl 
n inn sirtf on lo* (frt.n» iiiiroMinij 
con loda loaltad t hiiii ahora no 
M ha prnioido In *iiMii|i(h'i. y rl 
mno por la nhligni inii riiii liono It 
[lodirat m piianU la ilioha Icijjr 
quo no wlainfDic han ctatado las 
nf<e«<ididea do lot lubdtloa y na- 


CMAP 

IV. 

SP.^N. 
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c H AP. Th^ fipeef assent of the people by thei# represen* 
totives to grants of money was by no means a 
spAsx. mere mitter of form. It was connected with 
Mfto othc? essential rights, indispensable to its effectual 
•tiptmii- 'exercise < those of_examinmg public account^nd 

checking the expenditure. The cortes, in the 
beM tiincis at least, ^\ere careful to grant no mo- 
ne\* until they were^assured that what had been 
already lc\led on their constituents had been pro- 
pcfly employed.* They retired a siihidv m 
moo, because they had already given so much, 
and “ not kno\Ving how so great a sum had been 
expended, it Would he a great dishonour and 
mischief to promise any more." In 1400 they 
stood out a long tiiiie, and at Ungth gave only 
lialt of what was demanded | Charles I, at¬ 
tempted to obtain mrfliey, in 1.327, from the‘no¬ 
bility, as well as commons. But the former pro¬ 
tested, that “ their obligation was to follow’ the 
king 111 w ar, w luTctore to contrilnite iiioiv'y w'as 
totally against tluii privilege, and for that reason 
they could not acipiiesco in his nia|csty s reipiest."'}; 
riie ctminions also refused ujxm this occasion. In 
133S, on a similar proposition, the superior and 


■turali^ilrt m |«'ni .mUt ornsen 
(li dia onUi .1 snplicftr a 
' m <1.1 Mtiiiln I <1111 (slt-rlo lo 
<ii<nlithii.} <|||| l.iMiui'i isrcnias 
Iwrhos \ di ri.( Ikk s, n, j (|ue 
^dc iiqiii .iilfUnlt' M' pudnie Udicha 
Im dfl M'Bor n 1 dim Monso, oomo 
Un anligua ) ju<U v que tanto 
(iinipiisr iisK % ciurdii—|i lo'i. 
This iKlitiuii «as III 


* Manna, t 11. p 404 40$. 
t P 4li9 

t IVroquoconlrtbuirala({iierr» 
con iirrtat sumas ira touImcBlc 
opursto a <us preTilHt;ioa, i’aii que 
no podrian acumodane a )o que «. 
ID dcicaba.—p 411. 
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lower nob3ity (los ^randefi y caballeros>“jM^fffed ( hap* 
with all humility that they nii«jht nevgr bear any. 
more of that matter." sp.vt;;. 

The contributions granted by cottjc-s were* as¬ 
sessed and collected by resyectatle iiuhvidiials 
i homlircs buenos) of the‘several towns Snd mI-» 
lages-t This repartiiioH, as the French call it.^if 
direct taxes, is a mutter of the hijfhest iinportaflee 
in those countries where they are iin/iosed hy 
means of a cross as'^essinent on a disfiicf. 7’fie 
produce was |)iud to the ro\al eouneil. If could 
not be applied to any other piirposV ihan tliat tct 
which the tax had Itceii ajipiojiriirtcd. Thus the 
cortes of ScffOMU in 1407 j^ranted a siibsuly for 
the war against ^Jranuda on condition " that it 
should not be laid out on any other serfiee except 
this*war. ' w'liioh they re(|«ested»tlie (pieen and 
Ferdinand, both refjeiits in .lolin ll.’s ininoiit\, to 
eoiitinn by oath. Part lmwe\er of the iiioiu \ re- 
niinniiiit unexpended, Fenlinand wislieil to apply 
it to Ins own ob|eet of proemmtr the crown of« 
.\rapoii, but the queen first obtained not only a 
release from her oath bj the pope, but the con¬ 
sent of the cortes. They continued to insist ujion 
this appropriation, thoujih inefleetiially, under the 
reipa of Charles I.[ 

The jaictfis did not consider it beyond the line ■ 
of their duty, notwithstanding; the res|H:ctful inaii- 
iier in which they always addre.ssed the soverei;;n, 
to r(^n9Jlstrat«. .Rgainst jirofusc expenditure even 


* .Marint, t. n. p 411. 
1 p. 39S. 
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, in biy QiWfa household. They told Alfonso X. in 
.12f)8, in th£ homely .style of‘that age, that they 
thought it fitting that the king and his wife should 
kt^at-the Mtc of a hundred and fifty niaraved is 
' a day, and no mor^; and that the king ^^ould 
•order hVs attendants to' eat more moderately than 
thty did.* They remonstrated more forcibly 
agSmst the prodigaljt\ of John 11. Even in 1559, 
they spokv uifii an undaunted Ca.stiiian spirit to 
Pltilij) J I.; " Sir, the ex[)cn.se.s of your royal e.sta- 
bhshmrtit and hou'.eliold are much increased; and 
Wt' eoneene it'would iiiueh redound to the good 
of these kmgthnns, that your majesty should di¬ 
rect them t(t be lowered, both as atelief to your 
wants and that all tlie ifieat inev and other sub¬ 
jects rtf'eonr majesty ina\ take exaiujile therefrom 
to n-strain the* itreat'di.soider and excess they 
commit m tliat lespeet. f 

The loims of a Castihan eoites were analogous 
to those oi an Knglisli |)arhament in the four- 
•teeiith ecnliir\. They weic summoned by a 
writ almost exactU comeident m exjiression with 
that m use among us. j The session was opened 
bj a .sjieech Irom tlie chancellor or other chief 
oiticer of the court. The deputies were invited 
to considei certain special hiisine.ss, and commonly 
to grant iuouc\ After the principal affairs were 

* M.triiii. t II |> 117. im-n (.gcniplo tolo^ lot pamlet y 

I Si'nlior, III.. |;.)Hiii. (Ip t iii'stro mhallpnis \ olros subdilot de » m 
I ir.il iMado ) nif.i wii inuy rit«. rn la grnn detorden; einaioaque 
c.il,", \ lilt, mil mils <|iu com emu luirn pn la-t rosas ‘•nbredichat. — 
niuOid .il Im II ill I'li's rptiiiK ((ui p AJ7. 

I til Ills iiiaiwl.i'st nioitir.ir ..si I I i p 17.1.1 iii p 103 

ptr,i .iljiuii rcmidiodc su» mil ,s| t t i p 778 

•Uil«» loiiiii p^ra (|iii dp p III* III 
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dispatched, tiiey conferred together, aAd.itfiving rii*A!‘ 
examined the instructions of their re^jK-ctiw con-* 
stituents, drew up a schedule of pctitnin<j. These si'^n. 
were duly answered one by one, an^J’roipthe pe¬ 
tition and answer, if favoura|^le. laws wwe after¬ 
wards draw’n up, where the matter retpiired a new* 
law, or promises of redress were gneii, d'the fle- 
tition related to an abiis(‘ of griexaiiee, InUe 
struggling coiulitton of .'^jianisli liberty under 
(Ihailes r.. the crown began to neglect answermu 
the petitions of cortes, or to use nnsutMactory 
generalities of exjiression. This.ga\e rise to many 
remonstrances. The deputies insisted m on 
having answers before they granted mone\. The} 
reiieated the .saftie contention ni Io2o, and ob¬ 
tained a general law>, inseited in the KN opilai ion 
enacting that the king slfoiild ifnsnei all their 
JH litions before he dissobed the assembi} .* 1 his 
lio\\eier was disregarded hsbefore: but the cortes, 
whose nitre|'id honestv under I’liilip II. so olten 
attrac ts onr admiration, eonliniu'd, as late as l.'iHtj* 
to ajipeal to the written statute, and lament its 
Molntion. I 


According to the ancient fundamental consti- iti,;nt,rf 
tiition of Castile, the king did not legislate for Ills, 
subjects witlioiit their consent. The eode of t|je‘ 
VisJgulHs, called in Spain !lic Fuero.Iii.sgo, was 


enacted in public councils, as were alsji the laws 
of the early kings of Usm, which appears by the 
reciting word.s of their prcamb!cs,| This consent 


* .Miirina, i i. p Ji'l I I » P 51’.' Tb< .nO 'if its 

t p '.'f'K-.'ul ibrUs«fU.t>n m Ic.'U ruii lliui 
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sfAix. 


presenting the nation, though not chosen by it; 
l)ut‘ froij^ the* end of the twelfth century, by the 
jelecfcdodc/mtics of the commons in corte.s. The 
•laws oV Alfonso X. in 1*25^, those of the same 
pfmee m 1274, and many others in subsequent 
tiihcs, ar(‘ declared, to be made with the consent 
(con acuerdo" of the sc\ei al orders of the kingdom. 
More commonly indeed, the preamble of Castilian 
statute^ only recites their advice iconsejo'; but I 
do not know'that any stress is to be laid on this 
circninstance. * The laws of the Siete Partidas, 
compiled by Alfonso X., did not obtain any direct 
sanction till the famous cortes «.f Alcala in 1H4H, 
when they were confirme(L along with several 
others, foriiiing«altogethcr the basis of tlie stafute- 
law of S|)ain.* Whether the\ were in fact re- 
cened befoie that time,'has been a matter contro¬ 
verted ainonsj Spanish aiifi(iuarie>, and »pon the 
•■qiiestion of theii leiral validity at the time of their 
prormiliration, dejieiids an important point in (’a.s- 
tilian histor\, the disputed iittht of succession be¬ 
tween .‘sancho IV. and the infants of la Cerda; the 


oiinii'. |«iiiliti<('» tt .i1il>atf. cl op- 
tiniMi. rt't'iii llisiiani.i pmu ip^nut 
ri'uis l.ilu ill I rrU ili*rri‘i imu. (piT 
hnnitiT ti-niMntur fiitiin. ti-mpon- 
but So iliOTc of s,alanianra in 
11711 Fell nx I (■rnnnilto inter 
(irim qiin- nim rpivopisel abbn- 
iibiis nvni iiintn 11 ipumplunmi. 
alii, ri'li|iio<i|,, (um comitiliii. tir- 
rjriiin ri priiiciptbw et rittoribu. 


piooncianim, toto pnsN tenenila 
<itaiiiiinto jpud .Satamancan. 

* Fnsato Hot CnI. p. 353. 
Teona de Ux Cortot, t ii p. 77 
Manna seemt to have rhanaed hit 
opinion between the publication of 
these two works, in the fanner of 
which he contends (or tlie orenont 
authority of the Siete Partiaat, and 
Ml faiuur of the infants of la Cerda. 
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former claiming under the ancient customstfj^law, jc ii a i** 
the latter under the new dispositions of tHe f''tetei 
Partidas. If the king could nut legally chang<*l 
the established law's without consent of his ,coftest| 
as seems most probable, the riedit of repre^iitatneJ 
succession did not exist iti favour of liis*graiul- 
children, and Sanclio IV. cannot bo considered 
as an usurper. 

It appears upon tlic whole to ha\c been a con- 
.stitutional principle, that laws could iicitlai 4)«- 
made nor annulled except in i ortes. In l V*d, tins 
IS claimed by the deputies as an estiililislied light.* 

John the First had long lieforc adimtted, lliat wliat 
was done by cortes and general assemblies could 
not be undone ^ly letters missne, but b\ sucli 
cortes and assemblies alone. | Foi the kings of 
CaiHile had adojited the Knglisli yiaclice, ol dis¬ 
pensing with statutes b\ a non obstante ilaiiM’ in 
their grants. But the cyrtes lemonstrated iiioie 
.steadiK^against this abuse than our own pailia- 
nient, who suft'ered it to remain in a certain degree, 
till the resolution. It was .seseral times enacted 
upon their petition, especially by an evjijicit 
statute of Henry 11., that grants and letters patent 
dispensing with statutes .should not be obeyed* j 
Nevertheless John II., trusting to force or the 

* IjM wye* MUbIlUfron que IrjtisinofD (orln '1 eoria df I»i 
raando habtCisrii de ham Iryi-s, 1 one*, t ii [». SIB 
para qut fiiefsen provetlnwaj a «iw t que m fecho por cortf« ( 
ttjTiM j cada protiDciat fawn |)or ayantamionlw quf imn tf 
proTndw, K lUmaten cortea y pueda diifaoer por la« ulc< cartai, 
pracuradnm que enlfnditufn «’n *al»o por ayuotamicntui i rotfri 
ilia* y por nto «« ntablrriu In p. 2li 
que no $e hieieten di renoraseo S p. 216. 
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servility of the judg'es, had the assurance to dis¬ 
pense Aplicitly with this very law * The cortes 
V ValJadohd, m 144J, obtained fresh /irorai.ses and 
Inactmenfs against such an abuse. Philip /. and 
[llharle^. beijhn to legislate without asking the 
•onsonfof corteN; t’liis' grew much ‘under 
Philip II., and reached its height under his succes- 
lOiis, who entirely abolished all constitutional pri- 

I vilegcs.i In we find a petition that laws 

made m cortes should be revoked no where else. 
The reply was such as became that age: “ To this 
we answer, that we shall do what best suits our 
goicmmcnt." .But e\en m 1G19, and .still after¬ 
wards, the patriot representatives of Castile con¬ 
tinued to lilt an iinai ailing voK;e against illegal 
ordinances, though in the form of very humble 
petition, [lerhiyis thu latest testimonies to'the 
e\|)irmg liberties ol their coimtrv. j The denial of 
exclusne legislative aiitjioiity to the eiown must, 
huwc\er, be understood to ailinit the legality of 
,]iarticiilui' ordimuues, clesiuued to strengthen the 
king's c.xecutiie government.^ These, no doubt, 
like the roval proclamations m England, e.\tended 
sometimes very far, and subjected the |K‘ople to 
a^iort vif aibitrary coercion much beyond what our 
enlightened notions of freedom would consider Eis 
. ifcoiieileable to it. But in the middle ages, such 


* p. 211, I 111 |i 411 
1 1.11 p JIB 

t Ua supliL ido rl rriuu u \ m 
■111 promulgui'ii nucras Irvcb, m 
rn todo Ol to parte Us dutigius 


altcrcn sm que sra |ior cortes . 
y por ser lic uiiu imiiort^iicia 
>urlvc cl reiuu u supliiarlo humil- 
mente a V. m —p. 220 
5 p.207 
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temporary commands and prohibitions! \vt‘re noi hiap. 
reckoned strictly legislative, and passed, perhaps 
rightly, for inevitable consei/iicnces oi’ a scanty* ipy*. 

• code, and shyrt sessions of the national council. • 

The kings were obliged to swvaf ol). 
servance of laws enacted*mVortes, bcsiV" tlun 
general coronation oath to keep the laws and pj;e- 
sen e the liberties of tlieir people. Of tins we (jitd 
.several instances from the middle of the tliiiteentli 
century, and the jiractice contmiied till the tune 
of,Iohn II., who, m on being reipjt sted to 
swear to the laws then enacted, answeied, that he 
intended to maintain them, and'cpiisiupientl) no 
oath was neees.sary; an evasion, in which the 
cortes seem iinaccoimtablv to have accpiicsced.* 

The guaidians of Alfonso XI. nut onJ\ swore to 
obai'rvc all that had been (fgrccd^on at Iliirgos in 
131.), but consented that if aiiv one of tlicni did 
not k(‘ep his oath, the peppli' should no loiigei he 
obliged to regard oi obey him as regent-f 

It was eiistumary to assemble tjie eortevof ('?is^oii.,ri,.i.i, 
tile tor many purposes, Ix-sidcs tho.se of gruiiliiig nMUs. 
money and eoneurniig m legislation. Thev vveie 
summoned in every reign to aeknovviedge anti eoii- 
fifnirniesuecessiouofjthe heiraj)|)arent, ijiid iippn 
his accession to swear allegiance.] These acts 
were however little more than formal, and accord-. 
ingly have been preserved for the sake of parade, 
after all the real dignity of the cortes was annihi- 


* Ttoni df lu Lort», 
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lated. J>th e fourteentli and fift^tb„ce9tjixie«, 
they clamed and exercised far more ample powers 
fhan our own parliament ever enjoyed. They 
issotn^d the right, wh^ questions of regency oc- 
cfffFed, Imuf the prerogative, as well as to de- 
pijpiate^he jiersons who were to use it.* And the 
frwjucnt minorities of Castilian kings, which were 
unfavourable eiiou<,di to tranquillity and subordi¬ 
nation, .ser\ed to coutirm the.se parliamentary pri- 
viU'ges. Tile eortes were usually consulted upon 
all material business. A law of Alfonso XI. in 
132H, ])i inted i it the llecopilacion or code iiublished 
by IMiilip II.,/leelares, “ Since in tlie arduous 
affiiirs of our kingdom, the counsel of our natural 
subjects IS necessary, espeeiallj of the deputies 
from our cities and to^^ns, tbeivrore we ordain and 
command that qn such great occasions the covtes 
shall be assembled, and counsel shall be taken of 
the three estates of mif kingdoms, as the kings 
our forefatheis ha\e been UH‘d to do.''1 .\ eortes 

f 

^f'John 11. Ill 141!). claimed this right of being 
consulted in all matters of importance, with a 
warm remoii*>tranee against the alleged violation 
of so Vhole.some a law by the reigning prince; 
who answcicd that m weighty matters he had 
acted, and would continue to act, in conformity 
. tif it. J What should be intended by great and 
weighty atfairs, might be not at all agreed upon by 
the two jiarties, to each of whose interpretations 

* Tmuu lu Cone*, p. 3J0 t P 34. 

t 1.1. p.3>. 
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these words gave pretty full sropc. IJottr^ver. cflAP 
the current usage of the inonarohy edtamlv pe^^ *' 
mitted much authoiif x m public (leliheratKUjv 
the eortes. Among other instanc'i;^, Imdi'iiukid 
will continually be found pi tlie coinmon^iuil his¬ 
tories. the eortes of Orcano in Uti!) remonstrate 
with Henry IV. for alljing himself «itlr England 
rather than Franee, and gi\e..<is tlie first leason of 
enmplamt, that “according to the laws of \oiii 
kingdom, when the kings h.i\e an\ thing of gieat 
importance in hand, they ought not to nndeitako 
it without advice and knowledge oj tlio <Iiief 
towns and citie.s of your kingdom* This pim- 
legc of general interference w as assei led, like other 
aiK'ieiit rights, mftlei ('hailes, whom llie\ strong!j 
uiged, in not to permit his son I’liilip to de¬ 
part out of the realm. I lt*is haidl\ nei essary to 
obserii', that in siieh time> tlie\ hud little eliaiue 
of being regaided * 

The kings of Leon and Castile acted, durmj^i „i„„,i ..i 
the interval of the eoites. In the ad wee of a .sin.iller * 
council, answering, as it seems, almost e\aell\ to 
the king’s ordinary eoiuicil m England. In.eaiK 
age.s, befoie the introduction of the <ominous, it 
IS sometimes difficult to distinguish thisbod\ from 
the general eouneil of the nation, being eoinposeil,! 
in feet, of the same class of persons, though in 
smaller numbers. A snnilai diffiiultj applies to ’ 

* I'lirmir, |(■\. s <}i ni.c»- <171' f sil>idHri.i a<> I o nlKi*it« f 
Inw ri-^no*, ruaiulo lii> rete* han MllMpnncl|MlrsiJc-TW*lr>nmntn 
d<'&c«ralgun')cnsadricrjniin|i>r- '1 ruru df lai ( oitn, 1 11. p. 311 . 
unca, Don lo d'ls n fjctr ,in run- f I in p. IBl. 
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the history. The nature of their proceed- 

'Ipgs seemstbest to ascertaih the distinction. AJL 
^ e cutiv^a cts, including those ordinances whWP 
may .i|)peaF rather of a legislative nature, ^ 
fi ^ tft.^nd charters, are declared to be '{tj^ th T 
SsseiTt of ffiFoourflcuna), dir of the maghSfts of 
tne palace, or of the chiefs or nobles.* This 
prfVy'cdlrticil was an essential part of all European 


monarchies. And, though the sovereign might be 
considered as free to call in the advice of whom¬ 


soever he pleased, yet, in fact, Ji^ces of the 
blood jmdrnos^t powerful no );»ili^^ji^ %hclent'nra 
constitutional “right to be of auch a 

council; so that it formed a veiy material check 
upon his fiersonal authority. ' 

The cotiiicil underwent .several ch,ingeK, in 
progress of tiitio, which it is not necessary to 
enumerate. It was justly deemed an important 
member of the constitution, and the corles shewed 
^ laudable anxiety to pnicure its compofution in 
such a manner as to form a guarantee for the due 
execution of laws after their own dissolution. 
Scve{al times, especially in minorities, they even 
named its members, or a part of them; and in the 
ihigns of Henry III. and John 11. they obtained 
^he privilege of adding a permanent deputatkm, 
consisting of four persons elected out of their own 
body, annexed as it were to the council, who 
were to continue «t the court during the internd 


* Cn MWM magn»^ liali. nium pnncipam meornro, nuUo 
tn : Cm OMwlw ewia no ' contnAicon or Rcitnnila. p. 
Cwo CMiiilm M bmcftictM on. S15 
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!>f cortes, and watch over (the due ohlfcb^oeof chap 
J ie laws.* This deputation contiiyied, as aiE 
^'nnpty fcomality, ki the sixteenth century, iu vain. 
the council the J:ing w gaJ botind to i^t p eiwona liy^ 
t^ee dap in the, weelu .^heir ^usinqi^^lilcii 
incluHed the whole executive government, wan 
distributed w'ith considerable accuracy tnto what 
might be dispatched by the puncil alone, udder 
their own seals and signatures, and what required 
the royal seaht The consent of tliis body ^ as 
necessary ibr al^iost every act of the crown, for 
pen-sions of giant{i of money, ecclesiastical and 
political promotic^ and for charters of pardon, 
the easy concession of w Inch was a great encou¬ 
ragement to thedioniicidcs so usual in those age-s 
and was restrained by some of our own laws.}" 

Bui Uie_y>uiuai -did uot'cxe.rysc any ju.dicial 
authority'; if we may beliefc the wcll-mfonned 
author, from whom 1 haw learned these particu¬ 
lars; uulike, III this, to the ordinary, council of tW 
kings of England. It w'as not until the davso^ 
Ferdinand and Isabella, that this, among other 
innovations, was introduced.^ 


Civil and criminal ju.sti£e.^its admniisicred, m 
the first instance, by the alca Jde .s, or muuic iffal 
judgw of towns, elected within thcmsel\es,i 
f^RpoalTy, by the cooiniunit) at large, but, ui' 
subsequent times, by the go\cming body. In 
other p)«;eR, a lord possessed the right of juris- 


luminiltn* 
UOQ of Jitf* 
tMV 


• Tw» <le Cori«*, t ii. 
r 246. 
t p .251 
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dietio 9 ^||l^ti^nt from the crown, not, what we 
find*hi countries where the'feudal system ww 
tsiSL more thoroughly established, as incidaWl to hiK^ 
p^*te«ritori{il superiority. The kingsjSsiowever, 
^)^n i^the th)rteei\th century to appomt'^^es 
fii their own, called cofregidores, a naine’which 
seetns to jexpress concurrent jurisdiction with the 
regWores, or ordinary magistrates.* The cortes 
frequently remonstrated against this encroach- 
radit, Alfonso XI. consented to withdraw his 


judges from all corporations by which he had not 
been requested'to appoint them.f Some attempts 
to interiere with the municipal authorities of Tip* 
ledo produced .serious disturbances under Henry 
JII. and John 11,| Even where th? king appointed 
[magistratefr at a city’s request, he was bound to 
-select them from among the citizens.^ From (his 


Immediate jurisdiction, an appeal lay to the 
^elantado, or governor of the jirovincc, and from 
rthence to the tribunal of royal alcaldesj| The 
fitter, however, could not take cognizance of any 
cause depending before the ordinary judges; st 


contrast to the practice of Aragoti, where the 
justiciary's right of evocation (juris firraa) was 


ctTnsidered as a principal safeguard of public 
liberty.^ As a court of appeal, the royal alcaldes 
‘ had the .supreme junsdictjpn. The king could 


* Mfomo X, nyi Nwgun ome 
Ml owdo juigtr plcTUM. w ao 
* famtWde pnesto por «1 n; id. 
M. tr. Thu Ncmi M tuemch- 
laMt «■ liw msBKiptl nagw- 
tnin. 
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(miv cause..their..jBgnteDce to be. q|i|iljpdt bat Ciul 
either alter aor revoke it.*' 'Hieyha^'contidueti, 

^ the fi^at day as a crimia^ tribunal; bu\ tfM. 
civil a|^^8 were transferred by tl^e orduiahc^ 
of Tore irf 1371 to a new court, styled king^ 
audienoe^,.which, though‘deprived under FewH 
nMd and his successors of part of it^jurisd)c> 
tion, still remains one of thejirmcipal judicatures 
in Caetile.f 

No people in a half-civilIzed state of society 'loiro' «'• 
have a full practical security against particular •emc iiuf;t 
acts of arbitrafy power. They werfi more common ^ “**'* 
perhaps in Cas^e than in any ether European 
monarchy, which professed to be free. Laws 
indeed were not wanting to protect men’s lives 
and liberties, as well as their properties, Fer- 
dirihnd IV. in 1299, agreed to.a petiUon that 
“justice .shall be executed impartially according 
to law and right; and that no one shall be put to 
death oj imprisoned, or deprived of his imssessii^ 
without trial, and that this be better observelh 
than heretofore."]; He renewed the same law in 
1307. Nevertheless, the most remarkable cireum- 
etance of this monarch’s history was a violation 
of 80 sacred and apparently so well established 
a law. Two gentlemen having been accused of 
murder, Ferdinand, without waiting for any pro- ‘ 

*p. 387. 304. nin prcMM BID hmadoi toquehin 

1 p. 393—302. «» PW 6 por 

f fym mana««» hf*r h juiticia fiwfo de Bqud loyer do ■ce M rim, 

MI aquelkie qiw li meraeen oobw- f que se* guardedo 

aelaeote con tuere fcendetedM; gundd fiuta aqui. «•«•,»■ 

( kif honm que oontnD mueiioi aajro iliiLQilioo, p 140. 
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dii4P. ce«l, them to instahi execution. They 

^umteoned ^him with their list words to appear 

sPAis. Before the tribunal of God in thirty Says; and 
‘"fiis fleadh within the time, which has^iriyen him 
the sirname of the Summoned, miglC we may 
hope, deter succeetling sovereigns from hikpiity 
sc-flagrant. But from the practice of causing 
thrir enemies to be assassinated, neither law nor 
conscience could withhold them, Alfonso XI. 
was more than once guilty of this crime. Yet he 
too passed an ordinance in 1325 that no warrant 
should issue for putting any one to death, or 
seizing his property, till he shoiM W duly tried 
by course oHaw. Henry II. repeats the same law 
in very explicit language.* the civil history 
of Spain displays several vunations of it. An 
extraordinary prerogaitive of committing mufder 
appears to have been admitted, in early times, by 
several nations who did not acknowledge un¬ 
limited power in their sovereign.t Before ally re- 
^lar police was established, a powerful criminifl 
might ha\e been secure from all punishment; bift* 
for a notion, as barbarous as any vAich it istved 
to counteract, that he could be lat^ully killed by 
the personal mandate of the king. And the 

** Qiif nt* inaiidcmo^ malar Tconu de las Cortes, t. ti. B. 
nin prendi r iim Iwiar uin despe- 287 . ^ 

rlur iiin tomar « alguno nitijpiu t Si qua hominpm per jumic 
cow lie lo luyu, mu ti^r tote llaotw otm nga vel ducia tui oeoder 
do «■ okIo i Tiiiodu por fim t non requtratur ei, nee ml ftadoef 
por deretho, pir qucretl* ah for quit juaw domioi aui fvit, d mb 
queratlu que « non rueaen dadaa, ^ttUcaBtredic«rejuatioa«B. Le- 
aegunt que eitii cau ordetiado por |h QutnnorwD, ui. ii, in Balw. 
el tri don Aiooao mwMio padre. Capitiuanbuii. 
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frequent attendance nf sovereigns in t}^ courts 
of judicature might jwd meia not accusrtnfed to 
consider the indispensable necessity of legaT 
forms, to ^oonfound an act of assassination witW* 
the of justice. 

llu^h It is very improbaBle that theViobilitj; i'lmfedwi 
were not consi4ered as essential members of ^fic ISiiuj 
cortes, they certainly attended in smaller'numljers • 
than we should expect to finif from the great legis¬ 
lative and deliberative authority of that assemljly. 

This arose chiefly from the lawless spirit of that 
martial aristocracy, which placed Jess confidence 
in tlie consli^l^onal methods of re;|isting arbitrary 
encroachment, than in its own armed combina¬ 
tions.* Such confederacies to obtain redress of 
grievances by force, of which there were five or 
sixtrcmarkable instances, ^crc called 
(brotherhood or union), and though not so expli¬ 
citly sanctioned as they ^were by the celebrated 
PriinJeije of Union in Aragon, found countenance 
in a law of Alfonso X. which cannot be decnlUi^ 
ao ipijch to ha\c voluntarily emanated from that 
prinoefus to be a record of original rights pos.sessed 
by the Castiiiah nobility. “ The duty of si/bjects 
towards their king,” he says, " enjoins them not,to 
permit him knoviingly to endanger his sah’ation, 
nor to incur dishonour and inconvenience in hss 
erson or family, nor to produce mischief to his 
lorn. And this may be fulfilled in two ways; 
i by good advice, shewing him the reason where- 


* Ttoria dc lu (.'oriM, 1. ii p 40A 
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eilAP. lore hcY{i|^t not to act thus; ^ other by deeds, 
seehin^^teeans to prevent ]iB|.goiDg on to his own 
sPfiN. 'min, ’afid putting a stop who ^vahim iU 

' -"'^ouBsel, forasmuch as his errors are ,of worse 
consequence than those of other men, it is the 
Jwunde^ duty of suTojects to prevent his coaiMnit- 
tiqg them/’ * To this law the insurgents appealed, 
in dtheir ‘coalition against Alvaro de Luna; and 
indeed we must coitfess, that however just and 
ail^irablc the principles which it breathes, so ge¬ 
neral a Jicence of rebellion was not likely to pre- ’ 
serve the tranquillity of a kingdom. The deputies 
of towns m a cqjies of 1445 petitioned the king to 
declare that no construction should be put on this 
law, inconsistent with the obedience of subjects 
towards their sowreigii; a request to which of 
course he willingiy aeqeded. t 

I C ^Uj e. it will be apparent, bore a closer analog)’ 
to ^{IglgQ^in its form of civil polity, than France 
^or even Aragon. But the frequent disorders of 
government and a barbarous state of manneH 
rendered violations of law much more continuijlj 
and tiagrant than they were m Ffi^yd under^^ 
Plantagenet dj nasty. And besi'dek Ihese practical 
■uqschiefs, there were t w o essen tial defects ip the 
constitiitiou of_pasti|g, through wlncbi perhaps it 
Wh ultimately subverted. It wante d those two 
brilliants m the coronet of British liberty, the 
representation of freeholders among the commons, 
andluaiijyjury. ThecortesjalCftitile becainea 


• Lnw)o Him. C'ritwo, p. 3U. 
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congress of depntiM cities, pil)r>e-gpt- chap.* 

rUe3TH3?63 as we find then?jn bad *'1. 

tunes, laan emintM; degHee, but too, [QuchJinutecb spa|K> 
in numbaTt and too naconnected with the terrkoii* 
rial - titistocfac y, to maintain a jhst bailee againsjt 
the- caagnT” Yet with every*distdvantaj^, that^ 
country posse-ssed a liberal form of govemme 4 t,| 
luid wa.<$ animated with a noble spirit for its (ie-| 
fence. Spain, in her late manlorable though short 
resuscitation, might well have gone back to ^ 
ancient institutions, and perfected a sclyi^ine of 
)M)licy which the great example of England would 
have shewn to be well adapted t6 ^hc security of 
freedom. What she did, or rather attempted in¬ 
stead, I need not recall. May her next effort 
be more wi.sely planned, and more happily termi- 
uatad!* 

Tliough the kiirgdoin of vVragon was very infe- Affinn of 
nor in extent to that of (’astile, yet tlie advantages 
of a better form of go\ eminent and wiser sove- 
' rM|:ns, with those of indii.stry and commerce aloitp^ 
of sea coast, rendered it almost equal in 
%aportance4 rarely intermeddled in the 

civildissenskmsdfAragon; the kings of Aragi/b fre¬ 
quently carried their arm.s into the heart of Castiif. 

During the .sanguinary outrages of Peter the Cruel, 
and the stormy revolutions which ended in esta^ 
blishing Uie house of Trastamare, Aragon was not 
indeed at peace, nor altogether well governed; but 
her political consequence rose in tiie eyes of Eu¬ 
rope through the long reign of the ambitious and 


* The lint edthon of Uiis «arfc wu pobliilied id ISIS, 
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C-HAP. wUy P«satlr IV., whose sagacity and good fortune , 
redeemld, according to theifC^anwn notions of 
sPAix. 'fnankind, iJie iniquity witl^^miiTie stripped his 
’ ““^atiop the king of Majorcaa^ the Balearic islands, 
and the constant perfidiousness of his cl^picter. I 
Jbave mentioned iijjinother place the Sieiliil^ war, 
p«)8ecuted with so much eagerness for many yeare 
by*Peter III. and his son Alfons^ll. After this 
object was rehnqui&ed, James W. undertook an 
enterprise less splendid, but not much less difficult, 
the cotyjuest of Sardinia. That island, long ac¬ 
customed to independence, cost an incredible ex¬ 
pense of blood jirid treasure to the kings of Aragon 
during the whole fourteenth century. It was not 
fully subdued till the commencement of the next, 
under the /eign of Martin. 

h^puied At the death o^ai^in, king of Aragon, in 1410, 

® memorable question arose as to the right of suc- 
“V Though Petrqnilla, daughter of Ramiro 

; II., had reigned in her own right from 1137 .to 
>f?2. an opinion seems to have gained' groUK^ 
from the thirteenth century', that iemales 
not inherit the crown of Arafp^. Peter lV,{^faaa 
excited a civil war by attemp^^ settle tisa fme- 
c^ssion upon his daughter, to the exclusion of his 
next brother. Tlie birth of a son about the same 
time suspended the ultimate decision of this ques¬ 
tion ; but it was tacitly understood that what is 
called the Salic law ought to prevail.* Accord- 

* Zunta, I n. f 168. It wu logy sMOl to hare had somt mUil- 

S ittandad that woarn were nrlv- tnoe lo SataraiDinK the AiagooeM 
ed ftom the crown in Eojiland a to adopt a Salic law 
well Bs France and ibi* ana- 


Peter lV,^faad 
I settle tihafme- 
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•iDgly (»i tbe death of John i. in 1395^ his two chap.* 
daughters were MHiwde in fevour of histirotber 
Martin, though"SjJPBteout opposition on the parf'wAW. 
of the elder, whose ftisband, the count of, Foijtf*T^ 
invatded-1|^ kingdom, and desisted fhiin hiyireten- 
sion Oiljf^through want of ftw^. Martin’s son, 
the king of Sicily, dying in his father’s life-tm», 
the nation was anxious that the king should 
upon his succ^Sfer,* and would probably have ac¬ 
quiesced in his choice. But his dissolution occur¬ 
ring more rapidly than was expected, thij tlinine 
remained absolutely vacant. The fount of Urgel 
had obtained a grant of the lieutenajicy, which was 
the right of the heir apparent. This nobleman 
possessed an e.i^ensivc temtory in Catalonia, 
bordering on the Pyrenees. He was grand.son of 
Jatifes,^ nexH brother to Peter IV. and, according 
to our rule.s of inheritance, certainly stiKid in the 
first place. The other chiimant.s were the duke 
^Ganc^a, grand.son of James 11., who, though 
Ifeended from a more distant ancestor, set iq^ 
fouaded ‘on proximity to the royal .stock, 
m soiMy|p|||tries wa.s preferred to a repre- 
wntMive titfapfl^duke of Calabria, son oT Vio- 
Jante, younge?%aUghter of John I. (the countess 
of Foix being childless''; Frederic count of Luna, 
a natural son of the younger Martin, kmgof Sicilf, 
legitimated by the pope, but with a reservation 
excluding him from rov'al succession; and finally, 
Ferdinand infant of Castile, son of the late king's 
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•chap, fiisty.*. ^The count of Urgel i(ras feyoured in gB*" 
<2!!^ *1®**^^ Catalans, and seemed to havte a 
SPAIN, ‘powerful support in Antoni6.de Luna, a baron of 
Af&g(pi so rich, that he might go through,hiE,/own 
estate from* Fiance to Castile. But this apparent 
superiority frustrated ‘his hopes. The justiciary 
and other leading Aragonese were determined not 
tcf suffer this great constitutional question to be 
decided by an appeal to force, which mightsweep 
away their liberties in the struggle. Urgel, con¬ 
fident ^f his right, and surrounded by men of 
ruined fortunes, was unwilling to submit his pre- 
ten.sion8 to a civil tribunal. His adherent, An¬ 
tonio dc Luna, coininitted an extraordinary out¬ 
rage, the assassination of the archbishop of Sara- 
gosa, whioh alienated the minds of good citizens 
from his cause. On 4he otlier hand, neither* the 


Tlieoiilijomed pedigree w ill »liow more ileariytherespecuie titles oftbe competiton. 


Jaxih II. died 1327. 
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\ini>.m IV.d. 1330 
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tiuke of Gandia, who was very old,* nortb^c^iint 
of Lana,' seemed succeed. Th^ party*of 
Ferdisaad, Uierefore, ‘gained ground by degrees.* j^aw. 
It was determined, however, to render ji legal seW?' 
tenee. .• The cortes of each na^pn ag'reM n^on the 
nominalidn of nine persons, lh[^fe*ilragonesc, three 
Catalans, and three Valencian.s, wlio wer$ to dis^ 
cuss the pretensions of the several competitors, add 
by a plurality of .six votes to adjudge the crown. 
Nothing could be more solemn, more peacefid, 
nor, in appearance, more equitable than the pro¬ 
ceedings of this tribunal. They sflmmoncd the 
claimants before Uieni, and heard them by counsel. 

One of these, Frederic of Luna, being ill defended, 
the court took charge of his interests, and named 
other advocates to maintain them. A month was 
passN in heanng argument!*; a second was allot¬ 
ted to considering them; and at the cxpiralion of 
the prescribed time, it was announced to the people 
by the njputh of St. Vincent Ferricr, that Fcrdi- 
nlad of Castile had ascended the throne. | 


* Ml Duke of Goudut dinl 
diimi| intcrtogn^ ■ Hit ion, 
ihoogn net K) objeetloiiiifalr on the 
•core of agp, Mrmed to hav,' a 
wont* clauD, yet lie liKame a 
competitor 

t Uiim-c Cownentana, m 
^otti liiapaoii llluitrata, t ii 
Zunta, t III, f. 1 —rr Vincent 

Ferrwr uai the moot dnUmpndied 
cfaaichman of hia tune in S(iain 
lln influence, as one of the nine 
w said to have been very 
instnimental in pracunag the 
crown for I erdioand. I'ire others 
«**d the ume way, one the 


count of I’rgel, one iloiilitfiillt lie- 
tui I n the count of I rgi I iind duke 
Ilf f.aiidia, the ninili diilinnl to 
vole /oriia, I III f * 1 . It tf 
curiuut enouKh, tlul John king of 
Caviil<‘n.is altfiKrilierdKreganled, 
tliniii;h bia claim wai at leavta* 
plaunble as that of Ins uiiclc ter. 
diuand Indeed upon the princi¬ 
ples Ilf inheritance to which we are 
accostofflcd, Louis duke of (.ala- 
bna hada pHor nglil to kenliiMod, 
admilltni; the rale which it was 
necessary fur both of them to es- 
labtisb, namely, that a nihl of 
succeisioa mi^i be iransmiiied 
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CHAP. 

IV. 


ftTourof 

FcrdinlM 

e^Cwble. 


I Ih t||il decision, it is impossible not || suspec' 

mt the judges were swayed jratiier by jKikic con 

wderations, than a strict setese of hereditary right 

TTVai therefore by no means nniversai l? popwla r 

^peci^ly in Catal^ia, of which principality’ th( 

count of Trgel’was k native; and perhaps th< 

great r£;J)ellion of the Catalans fifty years after 

airds may be traced to the disaffection which thii 
*■ « 

breach, as they thought, of the lawful succcssior 
bad excited. Ferdinand however was well re 


ceiveden Aragon, The cortes generously recom 
mended the diunt of Urgel to his favour, on ac 
count of the great expenses he had incurred in 
prosecuting his claim. But Urgel did not wait 
the effect of this reeommeniiation. Unwisely 
attempting a rebellion with very inadequate 
means, he lost his estates, and was thrown fdr life 
into prison. Ferdinand’s succe.ssor was his son 
Aifon»\ Alfonso V. more distiBgiiished in ftie history of 
14lfi Italy than of Spain. For all the latter, years (rf 
(us life, he nev^er quitted the kingdom that he had 
acquired bv his arms; and, enchiitted by the deli¬ 
cious air of Naples, entrusted ftie government of 
his patrimonial tcrntorirs to the icare of a brother 
.lohnii an iifir. John II., upon whom they devolved 
14'»8 by tiip death of Alfonso without lB|itimate pro¬ 
geny, had been engaged during hjH?youth in the 
turbulent revolutions of Castile, as the head of a 
strong party that opposed the domination of 


thfoagh femiln, which frmain raaead in the preceding tft bf 
oouM net penontlly 1%i*, Edwnnl III. u (he foundtiwn of 
M n weB kaawB^ hu Wn tsih' IM citim to the crown of Fimee. 
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*Alyaro ^^na. By marriafe with the of CifMP. 
Nawttr^e was eat^ed according to,the usage 
of those times, to asstfme the title of king, and* spun. 
tdmifditration of goTemment durii^ her 
But his ambitious retention of^ power sti^^ longer 
produced events which are the chief stain on his * 
memory. C’harles prince of Viana waa, by the 
constitution of Navarre, entitled to succeed his 
mother. She had requested him in her testament 
not to assume the government without his fathet's 
consent. That consent was always >vtthheld. 

The prince rai.sed w'hat we ought nht to call a re¬ 
bellion; but wa.s made prisoner, and remained for 
some time in captivity. .John’s ill disposition to¬ 
wards his son waa exasperated by a step-mother, 
who scarcely disguised her intention of placing 
herbwn child on the throne of Aragon at the ex¬ 
pense of the eldcst-bom. After a life of {lerpetual 
oppresikm, chiefly passed in exile or captivity, the 
prince qf Viana died in Catalonia, atamoniqnt 
when that province was in open insurrection upo^ 
his account. Ihough it hardly seems that the 
Catidans had anymore general provocations, they 
persevered for more than ten years with inveterate 
obstinacy in their rebellion; o //ring the sove¬ 
reignty a prince of Hurtiigal, and after- 

w'ards to B4|ltier duke of .4njou, who was des¬ 
tined to pass his life in unsuccessful com|>ctition 
for kingdoms. The king of Aragon behaved with 
great clemency towards these insurgents on their 
final submission. 

It is consonant to the princi|de of this work, 


14CI 
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CHAP, to lightly ovef the common details of history, 
in Older ts fix the reader’s ifttention more fullytm 
8i» AiK. sub jects of philosophical inquiry. Perhaps in no 
** TKuropean pionarchy, except onr own, wM.the 
fqrm ^ goyernpQpt more interesting th^ in 
Ara|[on, as a fortuM^^ temperament of law and 
onpwiiy ft Jnstice .witK the |oyjl, autlionty. So far as any 
»rl^i^*|th*S>g can be pronounced of its earlier period bg; 
for^hig^oaptitrc of Saragosa in 1118, it was a 
ktnd of regal ari||pcragy, where a small number 
of |)owerful barons elected their sovereign on 
every ^acancy, thoii}>h, as usual in other countries, 
out of one family; and considered him as little 
Prini*, - . more than the chief of their confederacy.* These 

of dit ncoi* * 

homtiiwor M’crc the.ricqshombres or baron*, tlie first order of 
the state.* 4R pi) g the ^ S |g. t he kings of Aragon, in 
Hub.sequont times, as»they extended tficir domi¬ 
nions, iflinrpA thp j;;{tpqqprpd terntQjyjp gpints of 
honours on a feu dal tenure.! For this system was 
fupyesta^hed m the kingdom of Aragon. A 
jas we read in Vitalis, b^op of 
Euesca, about the middle of the thirteenth cen- 


* AllbmoIII roninlamcd, (liiit 
h* Inmni nanird lu^hnir l>ark 
old tiinrs,qttandobftnftXNi rl rayno 
UDtol rr)e« (amv riroi homDrcii. 
Viam'iei nmnirnlana, p 787. I1if 
form of»l(<rtion, mppoM-d to have 
beta uwl by ihfve hold baront, iv 
WtU known *' Ut who aro •$ 
at you, (liuir you for our 
ftiid lord, provided that yon 
ohMrre our lawi and pririlofiM, 
•mi iC not, not" But ( do not 
modi Mion the intheaUcity of 
tWafofln«r«wdi. SoeRowit. 


vuii'h ('harii’s V. vol i note .11 
Ji IV, howevrr, lufhcieiitly aj^ren 
able to ilip vpini nf the old govern- 
moni 

t Jajv nco» hombm, por loi 
frudov qae tnu«ja d«l tey, enn 
uhtigadiw de ar^iral rov, vi yia 
en prnona i li |VMrri, y n«iidiren 
i-lln trr$ meiiM «v radaun aio. 
/urtu, t. I. M. 43. (SaragDva, 
1610.) A ticf «ai uiuatly railed 
m Artgoa aa hoiwar, que'eaCai- 
lilla Hamano tierra, y rn t| nnn- 
oipade dr Catahiaa mio. fol. 48 
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tmy,* q wt hold o f the Icin gBrn honour o^bniony. ch*p 

anclSis he was btond to distnbutc amonR gpAft i. 
, vas^ in military fiefs. Once in yearTeit' 
aii|(!it be summoned with his/eudataries^o sciye I 
the sovereign for two months (Zurita says three' ;*! 
and he was to attend the royal court, oc genefal 
assembly, as a counsellor, whenever called up&n, 
assisting in its judicial as well as deliberative 
business. In tlie towns imd vil^ges of his barnfiy 
hi mi ght appoint bailiffs to administer justice, 
a nd receive penalties; but the higher criminal 
jurisdiction seems to have been resened to the 
crown. According to Vitalis, the king could divest 
these ricoshombris of their honours at pleasure, 
after which they fell into the class of mesiiadaries, 
or there tenants in chief. •But if this were con¬ 
stitutional in the reign of James 1., which iilaiicas 
denies, it was not long permitted by that high- 
spirited jnstvcrjjicy. By the (ien eml Priv ilege or 
Charter 't is declared jQ^o barony 

can b^ taken away without a just cause and legti 
sentence of the justiciary and council of barons.'l 
And the same protection was extended to the 
vassals of the ncoslionibres. 

Below these su|>erior nobles were the mesnada- 


* I do not know wbotlwr tbii 
wxk of ViHbs laMieea pnninl, 
but then orr aurteu from it 
m HUttcai'i hiiUfy, and ibo in 
Da Caaft, wdtr IM woidt Infan- 

VOL. JI. 


na, Mr.iitd«nu>, kc Sifcnd 
illtitiration* of lbn« milittr)’ u- 
num may be found in lli< tuerM 
de Arijpin, npecially lib 7 
f Ilinwc CooiiD. p. 730. 
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C!fAP. i^es, eoljsspoQdiDg to our mere tenants in ciuefi 
hoiSmg estjites not baronial immediately from 1l|| 
8PM». I crown; and the military vassals of the high jiohi- 
^ n^, the knights and infanzona; a word which 

I <11 ,1_ (til_ I._J 


may Tie rendered by gentlemen. These had 
siderabfe privileges in' that aristocratic govern¬ 
ment; they were exempted from all taxes, they 
cohld only be tried by the royal judges for any 
crime, and offences comnntted against them were 
^ piinished with additional seventy* The ignoble 
RnrgtMH classes .were, as in other countries, the burgesses 
t)f towns, and the villeins or peasantry. The 
^asantry seem to have been subject to territorial 
servitude, as in France and England. Vltall^ 
says, that some villeins were originally so unpro¬ 
tected, tlmt, as he expresses it, they might be 
divided into jneccs b^' the sword among the ..ons 
of their iua.stera; till they were provoked to an 
insurrection, winch ended in establishing certain 
^pulations, whence they obtagud the denomina- 
^n of vdlfin s di - 

uwflnof Though from the twelfth een|]iiry tlie principle 
of hereditary siiweswon to the throne .suporseded, 
in Aragon as well as Castile, the original right 
of chusing a sovereign within the royal family, 
it was still founded upon one more sacred and 
rundamcntal, that of compact. No king of Ara¬ 
gon was entitled to assume that name, until he 
had taken a eoronation oath, administered by 


nt 

iloK 


* liintiii Comm {> T.)t 
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the justiciaiy at Saregofia, to observe t|^e*Iaws chat 
#d liberties of the realm.* Alfonso IJI., in 1 Sho,,,J[^ 
being in France at the time of his father’s death* si*ais. 
named himself king in addressing th§ statas, wBo 
iottnediateh' remonstrated oi^ this’ preinji^ture as¬ 
sumption oi his title, and ’obtained an apology.1^ 

Thus too Martin, liuiing been called to the cro%ii 
of Aragon hv the cortcs, in 13!)j, was speci^ly 
required iiol lo exercise any iiuthonty before his 
coronation. I 

Blaiieas quotes a noble passage from fclie act.s 
of eortcs in 14ol. “We have al^-a\s lieaid of 
old time, and it is found b\ c'ljH-iiiiiee, that, 
seeing the great barrenness of this land, and the 
|Kiverty of the rf'ealm, if it were not lor the 
liberties thereof, the folk would go hwiee to li\e 
am^ abide in . tlii-r reakiis, and lands more 
fruitful.This high '•pint of freedom had long 
animated the Aragonese , After seieral contests 


• Xiirio, Atpli''ii!i I 

t M 104 t III fill, hi 
t Dijiii .F (I'liim p. til'll T)im 
.'irknowlvdccrl, at the lUtii' liiri>, 
that III vtas tliiir nalunti Ii'pI, .hi'I 
intitlrd 1() riieii a* Unliil In'ii in 
tiB father—so oililly w<-rc tin he- 
n ililary and i In tin (illi v jnmlili <1 
l•■,>llill•r Zunla, 1 .1 lol. lOi 
t /uiita, t. ii fol. 4^1 
{ hiempre havemns <i\di> d> iir 
aattimment, h ip uoI» jior npe- 
nenna, (jue attendidj ii Kraiid 
alenlidad de aqneata lierra, i 
[irbSma de aqueate regno, si nun 
lues por Itallbertadrt dc aqud, <e 
ynan a bivir, y babiur tas gnies 


,1 ii'iii. 11 .’no , I tiiri.i'. iiij- fmli- 

I M- 1 'll ArafOn »ii->, in IlM'l, 
,1 |iiiiii (iiMiilrv, ii.iiiiii iiiiJ ill- 
|Hopliil ’nil' kin.' wfo forced 
til in III ( .ll 110111.1 fill iiioiai, .llld 

Miiliidnrri lillli liilf In niiintain 
<i|ii 11 , 111 ' iiinltM'i Ilie wjniaif 
I’liir 11 III Sjrdiiiia, .ind of .11- 
fiin-(i 1 nillitiiiKn and Naples, 
imii'M'ittlieil their jieo|ilc i 
hi'.irlli-lai lijiltig bein im|inse«l 
in 1404, It sria found that ilicre 
wm 4d,Ill'll housea in Iragno, 
which, according to most < .ilrula- 
Hulls, will nol gisa>nui.h iimre than 
2liO,IXMi ii.hatiiUiiO In I4J'i, a 
lunilar tax being laid on. M H laid 
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CHAP, withith^ crown in the reign of James L, not to go 
bac'k to eather times, they compelled Peter 
SPAIN. to grant a law, called the General Privp^, 
(jeima^ mcAIagna ^Hiarta of Aragon, and perhaps a swre 
fuHlinJ'satTsTactorYljasis'of civil liberty thaj^r 
own. It contains p steries of provi.sions against 
arbitrary tallages, spoliations of property, secret 
prbeess after the manner of the ln<iui.sitinn in 
criminal charges, sentences of the justiciary with- 
Dtft as.sent of the cortes, appointment of foreigners 

f ir .lewi* to judicial otticcs, trials of accused persons 
11 places bcvAul the kingdom, the use of torture, 
lexcept m chaives of liilsifymg the coin, and the 
ybribcry of jmlges. These are claimed as the 
ancient liberties of their couiUry. “ Absolute 
power (^iiKTo imjierio e iui\to , it is declared, 
never was the (‘onstotiition of Aragon, noV of 
Valencia, nor yet of Ribagoiya, nor shall there 
be in time to come anv innovation made; but 
only the law, custom, and jiiivilege which has 
» been ancicntlv used m the afoiesaid kingdoms,”* 
Pnviii-p of The concessions cxioited bv oui ancestors fnim 
John, llciirv III,, and Kdward I., weie .secured 
by tile onlv guarantee those times could aflbrd, 
rile dcicrnimation of the barons to enforce them 
by aimed confederacies. These', however, were 
'ormed acconlmg to emergencies, and, except in 


I'llIKII 


Ml ilii- nunitwr n( hou««s ill prMonl beOwn li(X),000 and 

linini^hnl m rtmt (|urnco of war. 700,(XK> inbahiUnO 

onta, 1 111 fol 11*0 It fonlain'i • TiiwtH de Angon, fol. 9 

Xunin, I I iol. 36S. 
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femous commission of twenty-five con^mtors c h * p 
W'Magna Charta, in the last year of John, were. 
certainly unwarranted by law. But the Aragonese spaTn. 
es^lished a po|iti\e right, of maiiij^nmg ^r 
ijflBfies by arms, This w|s contained in the 
m Union graiited by Alfonso 111, in* 

“ ^after a violent conflict with his subjects; 

“w’hich was afterwards so completely at) 0 - 



lished and even eradicated from the records of the 
kingdom, that its precise words have never bA n 
recovered.* According to Zurita, it consisted of 
two ar ticles: first, that in the caw of the king's 
proceeding forcibly against any member of the 1 
union w'lthout pre\ioiis .sentence of the pistieiary, 
the rest should lie absolved from their allegiance; 
secondly, that he should hold cortes e^•pr\ year in 
SaAgosa.t During the twt) siihseipient reigns of ‘ 
.lames II. and Alfonv) IV. little pretence seems to 
have been given for the.exercise of this right. 

But dis'ji'iisions breaking out under !*eter IV.^in 
rather on account of his attempt to settle' 
the crown iijMin his daughter, than of any specific 
public grievances, the nobles had recourse to the 
Union, that last voice, says Blancas, of an almost n„o|, 
expiring state, full of vs-eight and dignity, lo 
chastise the presumption of kings.f They assem- 


* BUnru tint br hxd <ii>- 
covered i eopjr of (he Pntilejc of 
I'nion in the irchivee of llie we of 
Tunpint, and would gUdIt hdite 
publuiied It, but for bn defotvocr 
to the witdom of former Hgev. 
which bad itudioualy endeavoured 


to (li «lro} all rerrilbt lion of (hat 
daiiiiuitMii law p. (i 02 
f t I fol. .122. 

I I’nwam lUam I nioiiiv. fjtiati 
morientii reipuMira rain mam vo- 
rem, aurloriUliv ii gravilatn ple- 
naa, rrguin inioleniiw apertum 
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CftAP. biedet^aragosa, and used a remarkable sealer 
€ all their ptiblic instruments/ an (agraving iwm 
SPAIN, which may be seen in the historian I have just 
quoted. It ^ represents the king sitting 
throne, with the coijfederates kneeling in 
•pliant attitude around) to denote their loyafty, 
ami unwillingne.ss to offend. But in the back- 
gT6und tents and lines of spears are disco^red, 
as a hint of their ability and resolution to defend 
thtnisclves. The legend is Sigillum Unionis Ara- 
gonuin.* This respectful demeanour towards a 
sovereign against whom they were waging war, 
reminds us of rhe language held out by our Long 
Parliament, before the Presbyterian party was 
overthrown. .And although it dias been lightly 
censnied ns ineonsistent and hypocritical, this 
tone is the safest thatsnen can adopt, who, deem¬ 
ing theiiiseUes under the necessity of withstand¬ 
ing the reigning monarch, are anxious to avoid a 
eljange of dynasty, or subversion of thetr consti¬ 
tution. These confederates were defeated by tlic 
king at Epila in HjH .* But his prudence and the 
remaining strength of his opponents inducing him 


VMidircni I'liitiirunt, fuiniou m . 

liiinunm) (iiiiiuum ron- 
srniiont' p ot,'> li i« rrmarltabir, 

tlitl aiiih slnmc l.iiii!U!i(;c Uiotiltl 
li.iM tiifn liilcMtiil under lliilip 
II 

• /uriUi ol«Br\i's iliiit the liat- 
tle <>i 1 piln «Li< (lie I. 1 M foughl in 
ilrri'mi'uf iiuMk lilHrO, for which 
It helil Ltwlnl ol uid to late 
lip arm*, and rt ^nt the kmc, hy 
virliieof the I’rinlrce^ nf I nnin 
1 nr llio aulhonlv at llir juilictnry 


lieioc allerwanl!i eitablithed, the 
fonnrr rontintions and wan came 
to an md; meaiu heing feand to 
put llic weak on a level with the 
(wwi'iful, in which coDiiitt the 
peace and tTaD(|uiUily of all statn; 
and from thence the name of 
I'nion wan, b) common coiimm, 
ptoKnhed. t u. fol 226 Olan- 
ca» also remarks, Uiat nothinf[ 
could hare turned out more ad- 
rantn^u to the .Aragonese, than 
their ill fortune 41 kpila. 
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to pursue a moderate course, there ensu^ a^ore cha f. 
te^timate and permanent balance of tLe fon-^ 
stitution from this wtory of the royalists. Th8 spajn. 
of Union VI as abrogated, Peter [liraarff 
to pieces with his swofd *the original ly^. 
instrument. But ia. return many excellent laws, 
for the security of the subject were enacted :* and 
their*pre^rvatiyn was entrusted to the greatest 
officer of the kingdom, tlie justiciary, whose 
authority and pre-eminence may in a great degiee 
be dated from tins periotl-t That wTitcJifuIne-ss 
over jiublic liberty, which originaHy lielonged to 
the aristocracy of ricos hombres,^ ahvays ajit to' 
thwart tlie crown, or to opjiress the people, and 
which wa.s afterwards maintained by the danger¬ 
ous priMlege of union, became the duU' of a civil 
magistrate, accustomed to k'gal rules, and resjxm- 
sible for his actions, who.se office and fiinctioiis 
are the most pleasing feature in the constitutional 
history pf Aragon. 

The jiistizA or justiciary of Aragon has been oi&f of 
treated by some writers a.s a sort of anomalous 
ma giKtrat f, created originally as an intenncdiatc 
pow'cr betw-een the king and people, to watdh over 
t^e.e.xercwe of royal authurjd^ But 1 do not per¬ 
ceive that his functions were, in any essential 
respect, different from those of the chief jiistiie. 
of England, divided, from the time of Edward 1., 
among the judges of the King's Bench. Wc 

* Fnerat de Angon De m, t Itunc (omio p 671 611 
<)uir Domuiut cn M. 14. et thbi Zuriu, t ii. fol W* 
paMUD, 
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shouVi yndemlue our own constitution by sup* 
posing thaj there did not reside in that court as 
perfect an authority to redress the subject’s in¬ 
juries,^ was possessed by the Aragonese magis¬ 
trate. In the (iractical exercise, indeed, of 
•power, there was an abundant difference. Our 
English judges, more timid and pliant, left to the 
reiiionstrances of parliament that redress of griev¬ 
ances which very frequently lay within the sphere 
of‘their jurisdiction. There is, I believe, no 
recorded instance of a habeas corpus granted in 
any case of ilh'gal imprisonment by the crown or 
Its officers during the continuance of the Planta- 
gcnct dynasty. Wc shall speedily take notice of 
a \ery diHerent conduct in Aragjm. 

The office of justiciary, whatever conjectural 
antniiiity .some liaie assigned to it, is not to- be 
traced bejond tlie capture of Saragosa in 1118, 
when the senes of magistrates commences.* But 
for a great length of tune they do not appear to 
haie been particularly imp{,rtant; the judicial 

I authority residing in the council of ricoshombres, 
whose .suffrages the justiciary collected, in order 
to prbnounce tlieir .sentence rather than his own. 
A passage in Vitalis, bushop of Huesca, whom I 
have already mentioned, shews this to have been 
die practice during the reign of James I.| Gra- 

• IImoc* CoiDmrat p 038 jurudictioiu the ncothombict. 
t 111 p. 732 /iinta indrat I i. fol. 10}. But if 1 do got 
rrliri Uw' pittiiMn'i pn>.^nii- inisuadmUnd the meaning of 
niiire Ui an oariicr date, nainil), \ italn, his Icstimony to be 
ike ii'ign of I’Air II, wiiu Uaili bryuod dispute. By the (leneial 
away a great j«rl of the local iViinlege of 138J, the justioaiy 
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•dittUy, as notions of liberty became more (^finite, chaj> 
and'laws more numerous, the revereupe pawf to 
their permanent interpreter fja*w stroiifrer; and* spain. 
there jras fortunately a succession of ^rudout alW ‘ 
jusC^ men in that hurh office^ through whom it 
acquired dignity and stable'influence. Soon after • 
the accession of James II., on some dii^ensioRs 
arising between the king and his liarons, he call^d 
in tlie justiciary as a mediator, whose sentence, 
says Blancas, all obeyed.* v\t a subsequent time 
ID the same reign, tlic military orders, pn'knding 
that some of their privileges were \folated, raised 
a confederacy or union against tin* king. James 
oftered to refer the dispute to the |iisticiary, 
Ximenes Salaiior^, a man of eminent legal know¬ 
ledge. The knights resisted his jufisdietion, 
alledging the question to Jiu of spirifiial eog- 
uizanee. He decided it liowexer against them m 
full Cortes at Saragosa, anipilled tlieir league, and 
.seiitenccjl the leaders to punislnnent.t It was 
adjudged al.so that no appeal could lie to the 
spiritual court from a sentence of the justiciary 
{passed with assent of the cortes. James IT. Is 
said to have frequently sued Ins subjects ih the 
justiciary’s court, to shew' his rcgaixl for leg'jl 
measures; and during the reign of this good 

was lo advise with ihe rifoOiom- I'f thrrarin seems to midiTiInt 
hres. ID all luiei when' tlii' hmif in j niiun- nf a le^itlalni, r.illiir 
was a |>arty agiunst any of his Mill* ibaii a judiiill proniilini;: liul 
jecis /urila, T. 2SI. See aUu it is dtftinill to prouound alKiul 
f. 180. a Iraiisaition so reniuli in liiue, 

• p 66S. »i»d 111 B ftimgn counln.ihe na- 

f Mrila, L i. f. 40a ; t. ii f Im histomns srming raihrr con- 
.14. Bouic. p. 666 . The asscnl cisely 
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CJiAp/ princ^ its authority became more established.*' 
Yet it wRfS not perhaps looked upon as fully equal 
SPAIN, to maintain public liberty against the crown, till, 
‘ * in the cor^s of 1348, after the Privilege of Union 

was for ever abolished, such laws were enacted, 
and such authority ^ven to the justiciary, as 
proved eventually a more adequate barrier against 
o{)pres.sion, than any other country could boast. 
All the myal as well as territorial judges were 
bound to apply for his opinion in case of legal 
difficulties arising in tlieir courts, which he was to 
certify within'eight days. By subsequent statutes 
•of the same reign, it was made penal for any one 
I to obtain letters from the king, inijieding the exe- 
icution of the justiza's process and they were 
Ideclared null. Inferior courts were forbidden to 
Iproceed in any busmcss after his prohibition.f 
Many other laws might lie cited, corroborating 
the authority of tlic great niagi.strate; but there 
are two parts of his remedial jurisdiction, which 
deserve special notice. 

These are the processes ofjurisfirma, or firma 
del derecho, and The former 

liears .some analogy to the writs (►f pone and 
tertioran in England, through which the Court of 
King’s Bench exercises its right of withdrawing 
‘a suit fioni the jurisdiction of inferior tribunals. 


* Rianr. p Oi'il Junn duhiu non cruiii (A.D. 1348.) 
quired tbr urntnir »l Jutt, cl Ju»- Qnod impctnin, (1372,) lie. Zu- 
litirroih) hnraitdnlint.'ylowanl’i nU, I. it fot. 229. Bnnc. p87l 
hu oul^etu. /.utiU, I II ibi H2 4od Bl 1 
t I ucfu de Angoii. (juod in 
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•Bot the Aragones e jurisfirma was of mon^ewen- 
sive operation. Its obje ct was not only to bring! 
a cause commenced in an inferior court before thcl 
justiciary, but to prevent or inhibit ^ny procdUs' 
from issuing against the persjin who applied for 
its benefit, or any molestation from being otfered, 
to him; so that, as Blancas expresses it, vheii we* 
have entered into a n-cognr/.ancc (firnu'' et graiifor 
asseveremiis) before the justiciary of Aragon to 
abide the decision of law, our fortunes shall be 
protected bV the interposition of his pnihibition, 
from the intolerable iiii(|iuty of theVinal pidges.* 
The process, termed iJJjUlifciitaUoii. ufibrdcd as 
ample security for personal liberty as that of 
jurisfirma did fo{ property. “To mkihi/cxI any 
one," says the writer so often (jnoted, “ is to 
wrt^t linn from the hands of»the royal officers, that 
he may not suffer any illegal Muleiice; not that 
he IS set at liberty by this process, because the 
merits o( his case are still to be imjiiired into; byit 
h(‘cause he is now detained publicly, instead of 
being as it were concealed, and the charge against 
him is investigated, not suddenly or with pa-ssion, 
but in calmness and according to law, thea-furc 
this is called manifestation."f The power of tins 


• p 7S1 Fueros dp Arat;nii, 
f 137. 

t l'>it sipud n04 manircfUn-, 
ream tubito unerp, abpie { niiiii 
mwibus extorqnere, ne qua ijni 
eoBtn JOS vu ininiair Non 
quud tuoc reu* judieio libtretur, 
Bihtloauiiia tami-n, ui loquimur, 
de meritn cukk ad pleuuin cog- 


n>rt(iiiir. Spd cjuod dpinpr(rt 
maniinto troeatur, quaii aiih'a 
(dktui eililiktet, nmt'usiup dp- 
indp nl de ipkiut <ul|iii, non im- 
petu el nim fumpp, vsl «pdalu 
pronuk anirnit, rt jnila cnn«litu- 
laa Ipgpi judican Kx <» auitro, 
quad hiijufmodi jndinum imuii- 
depretimxaiB, ooiubut jam 


CHVi. 

1\. 

SFAIN. 
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CHAP, write (\J I may apply our term) was such, as he* 
els’ewher^ asserts, that it would rescue a man 

SPAIN. 


patere dtbeat, Almrcstationi^ aibi 
noDien ampuit p 

Iptiui Mjiufr^Ulionis f4ilrst^ 
tarn solida e^t ct n’pentina, ut 
hqpiini jiirn coUum in laqucum iii- 
screnti auliMiiii.it Illiui cnim 
pil^tidio, damnaluj, duin per Ic 
);vs licet, quasi cxpiTieiidi juris 
qratifl, dc nijnihus |udiriim ron- 
fe^im exturuui-tur, ct iii c,irciTem 
dui itiir ad id .edifiiMtiiiii, iliideni- 
qiic niseroatur tanidiu, qiiaindiu 
pin nc, an lujuiinriqid in ca causa 
i.uliim fiiiTit, juiiic.itiir I’mp- 
ti rea career liic cullgirr IinisUil, la 
1 an el ilc Ins inaiiifcst.idus iiuueu- 
patiir, |i T'il 

I III riis de Araqiiii, fill Cu De 
Maiiifi -t.iliuiiiliuspi rsiiiiariim lii- 
dcpi iiileiitlt iij tliii riirlit III niaiii- 
fesl itiiiii liv writ uf the jiistii lari, 
there iiri seieral st itules in allie 
I ueiiis against ille,;al ileti niiuii, 
iir iiiiiK I(ssar\ siiiriti tuuanls 
pi iMiini rs ( I >G C ustuil 111 leiirum, 
t till I N<ijiidi|i iiiuld pniiHin 
M'ereilj III a ininiiial pnircss, an 
Iiiifispeiisjlili sali,;uaid In public 
IiIhiIi, and line uf llie most aalii- 
larj, .Is will as must am lent, pro 
iisiniis 111 tiiir null loiistitiiliiiii 
(l)e jiiiIkiis t Tnrtiire was ilm- 
lialiisl,>1 viept 111 i.ises of cniiiiiu; 
lalai miiiii \, and lliiii unit in re- 
afeil Ilf I i.'alninds ((liiiiT.il 
I’rivilive of I'JPJ j 

/urita has ixplaiiicil the two 
priHesaca ol |iiristirnia and mam- 
fi'slatinn an pi ispn uously, tliat, 
aa^llie snlij'it is sirj lutereatini; 
aud rather out nt ihe cominuo 
waa, 1 ahull IkhIi i|iii)te and trana- 
Inle the paa$a|;c Cnn firmar de 
drreclio. quf ca dar lautiun a 
eat.ir a juaticia, ac cooacdin liu. 
ras inhibiiorNS par el juaticta de 
.\r*giin, part que no |Hiedau mi 


J neans, ni pneados, ni deapojados 
le an posaeaaio*. hasta que judi- 
ci'almentc se conoica, y doclarc 
anbn* la pretenaion, y jnsticia de 
las partes, y parezea por processo 
Kvitinio, que se dtve rcvocar la 
tal inhibition. F.sla (a( la anpre* 
ma a principal autoridad del .lus- 
tiiia lie .\ra<'nii deade que este 
iiiai’istrado tiieo ori{;en, y lo que 
llama m.iiiifestation, jinrque assi 
rumo la hrnia de dcrecho por pri- 
mIig'iu mniraldel reyiio iinpidc, 
que no puede ninipinu ser prean, o 
agraiiaJo cuiitra razun y justicia, 
dc la iiiisina inaiii la li iiianifesta- 
rnm, qui es iitro privilc^io, y re- 
niedi.1 Hills jiiiiii ip.il, ticnc fiicrc.i, 
ipi.indn (itnuno i s presn sin pn‘C(!- 
dcr piiiresso leirilnno, u quaiidu lo 
pri mil II lie liei ho sill urden de 
lustici.i, a eii estiis casos (olo et 
.lusiicia lie .\ra.'uii, qu.iiido ae 
tieiii recnrsii al cd, se iiitcrpniie, 
iiiaiiiiestaiiilu il presu, que ca to- 
iiiarhi a su inami, de poder de 
i|iiahpmTa juei, jiimyie sea el mnii 
supreinu , j cs uhlia.idn cl Jiisti- 
III ill \rai,iiii, 1 siis lin;.irli'nien- 
tes de pniiier la nunitcslacioii cn 
1 1 iniMiin itislaiili, que lea es pc- 
iliila sin priTedi r iiifonnacion; y 
hasta ipie se pula por qu ilquiere 
|Hisniii ipie SI di,;a procuradur 
ill I qne qiiicrc iiuf In leiii'dD por 
manifeatii t ii fol JKti ('pou 
a Anna de derecho, which la to 
Kise accurily fur abiding the de- 
iisioii uf law, till Justiciary oT 
.Aragon issues letters inhibiting all 
pervins to arrest the party, or de- 
pnsc him uf his fioaseation, untd 
the matter shall be judicialiy in¬ 
quired into, and jt ihall appear 
that such loliibitim ought to be 
reenked. THui pivreu, and that 
which IS railed inanilettirtwa have 
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* whose neck was in the halter. A particulni piison c ii ^r.* 
was allotted to those detained for trial under tliis 


Si’Alli’. 


process. si’aii;. 

Several proofs that such admirable pro^isumsVjMrt^f 
did not remain a dead letter in the law of ArjKoii, 
appear in the two historiaiifi, Blancas and Ziiiita, 
whose noble attachment to liberties, of which they 
had either witnessed, or mifjht foretell (he extiife- 
tion, continually displays itself. 1 cannot help 
illustrating this subject by two rcmarkahle mi- 
stances. The heir aj'paiciit of (lie king^loiii of 
.Aragon had a constitutional righf to tiie lieii- 
tenanev,or regency, during the soioreign'sahM’nee 
from the realm. The title and othec indeed weie 
permanent, thongli the function'' must of eoiii'.e 
have been superseded during the persona! exercise 
of rftyal authority. But asmeither Catalonia iioi 
Valencia, which often demanded the king s pie- 
sence, were considered as^parts <it the kmgd<»m, 
there wyre prettj fiecpieiit occasions for this 
anticipated reign of the eldest prince. Such a re¬ 
gulation was not likely to dimmish the mutual and 
almost incMtable jealousies between kings and 


been the clmf imwer' <if the jusli- lOUM u Iml In liim, inlT|«wt^tw 

ciiry, CUT oiict tin ronumiKC- mimiUilniK the imivui iirrwlffl, 

nenl of that niajjiMraty -Xixl ilui'u, bj lakitiK inm into own 

the fifina tie tlencho b\ tlir littiuN, out of tin [Ktwir of inv 

lal pnolegp of the riiilm viurus judp, liowtter IiikIi m aiitbonti'. 

e«tYniaD ftoin being .irnstfd or and thw maiiifwUtion iliojurtiri- 

moleHed uiinil rrason and jus- .iry or li« dfputiei in bn ab« titr. 

ace, to the tnanifoattiiioo, wlmh !*»«« *« »' «>*• Y™*' 

IS ABcMther principal and rpiiutli**! imUnt il is dnAAndMi 
nrirt, takes place «bcn am an/* furlliu inomry. ami ii tns) he 

i» acliiallv melted witlioui lawful deiBBiidcJ b| any one a< attorn^ 

piOieaa, and in fuch cam only of tb« requinnif to W oia- 
tbe Jiatficiuy of Aragon, when tf nifetted *’ 
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‘CJIAP. the^h^apparent, which have so often disturbed* 
th6 tranc^uiliity of a court and a nation. Peter 
SPAIN, f IV, removed his eldest son, afterwards John I., 

^ fiTto the lieutenancy of the kingdom. The prince 
entered into d tirma del derecho before the jus¬ 
ticiary, Dominic de Cbrda, who, pronouncing in 
hts favour, enjoined the king to replace his son in 
tlte lieutentancy as the undoubted right of the 
eldest born. Peter ol)eyed, not only in fact, to 
which, as Blancas observes, the law compelled 
him, bwt with apparent cheerfulness.* There are 
indeed no prif ate persons, who have so strong an 
interest in maintaining a free constitution and the 
civil liberties of their countrymen, as the members 
of royal families; since none arQ.somiich exposed, 
in absolut/.* governments, to the resentment and 
suspicion of a reigning monarch. 

J^h n I. ^ who had experienced the protection of 
law in his weakness, Ijad afterwards occasion to 
find it interposed against his {xiwer. This king 
had sent some citiz^ s of Saragosa to prison with¬ 
out form of law. They ajiplied to .loan de Cerda, 
jU?!tlciary, for a manifestation. He issued his 
jwrithccordingly; nor, says Blancas, could he do 
Wherwise, without being subject to a heaiy fine. 
The king, pretending that the justiciary was 
partial, named one of his own judges, the vice- 
chancellor, as coadjutor. This raised a constitu¬ 
tional question, whether, on suspicion of partiality, 
a coadjutor to the justiciary could be appointed. 
The king sent a private order to the justiciary not 

* Zaiit*, vbi npia. BIrdtu, p C73. 
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4^ proceed to sentence ujMn this interl^u^ry (miaj*.' 
point until he should receive instructlonfin fhe 
council, to which he was directed to repair. But* spajj*. 
he instantly pronounced sentence in favourjof Ins 
exclusive jurisdiction without a cowi^utor. He 
then repaired to the palace. Here the i ice- 
chancellor, in a lon^ iiaranguc, enjoined iuin V) 
sus{)end sentence till he had heard the decision fit' 
the council. Juan de Cerda Jbiswercd that, the. 
case being clear, he had already pronounced upon! 
it. This produced some c.\pres.‘«ions ofj|ngpr from 
the Jyng, who began to enter into an argiiiiH iit on 
the merits of the quc.stion. But fliv jiisticiai > an¬ 
swered that, with all deference to liis niajest), he 
wa.s bound to defepd his conduct Ix’fore the corti's, 
and not elsewhere. On a .subsequent, day, the 
kings haling drawn the jusyciary to Ins country 
palace on pretence of Imnting, renewed the con¬ 
versation with the as^tance ol his all\ the 
Mce-chancellor; but no impresMon was inadejpti 
the.*NV£U£xable. inagisUate, Viiioin .lohn at lenuili, 
though much pressed by hw, advisers to violent 
courses, d ismissed with.. Cinlttv. The king was 
probably misled throughout this transaction, which 
r have thought fit to draw from ob.wurity, nut 
only in order to illustrate tlie privilege of mani¬ 
festation, but as exhibiting an instance of judicial 
firmness and integrity, to which, in the fourteenth 
century, no country perhaps in Europe could 
offer a parallel.* 

* Biucc Comnig n lM. nbi •iipw Zunu raUtn Uie (toiy, bul not m) 

folly. 
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. J the cortes o f 1348, it seems as tf the* 
luifticiary^nriglit have t>^n displaced at the: king's 
jpleasure. From thaUilwh«^i»«W 
' life. But ifi*"or(lcr to eiade this law, the king 
sometimes exacted a promise to re.sign upon re¬ 
quest. Ximepes Cerdan, the justiciary in 1420, 
Iwving refused to fulfil this engagement, Alfonso V. 
give notice to all his subjects not to obey him, 
and notwithstanding the alarm which this er.- 
cfoachmcnt created, eventually succeeded in coin- 
pelliu^ him to quit his otiicc. In 1430, Alfomso 
insisted w'ith Still greater seventy ujion the execu¬ 
tion of a promise to resign made by another justi¬ 
ciary, detaining him in prison until his death. 
Hut the cortes of 1442 pro|)os(^ a law, to which 
the king reluctantly acceded, that the justiciary 
should not be compcUable to resign his oftiev on 
account of any previous engagement he might 
have made.’ 

^ut lest these high powers, imparted for the 
pu vcntion of abuses, should themselves be abused, 
the lus ticiary was responsiblc^in cai>e ofmumjjist 
sejjlAuicc, to the extent of the injury inflicted 
‘and tvas also subjected, by a statute of 1390, toa 
ODurt of inquiry, composed of four iHTsons chosen 
by the king out of eight named by the cortes; 
whose office appears to have been that of exa¬ 
mining and reporting to the four estates in cortes, 
by whom he wa.s ultimately to be acquitted or 

* Fmtt dt Anson, fbl 22 f FncmdMoflB, W SS. 
Eunl^ L jib fol. MS. 155 173 
Bww CnakRiL p, TOl. 
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condoBned. Tliis superintendence of th^c«te8,j cii Kf* 
however, being thought diiltnry and ihqpnveuientJ « 
a court of seventeen jtewons was appointed iii sMiir. 
146J, to hear complaints against th^ jnsUciarv.' 

Some alterations were after>va|ds nfade in this tri¬ 
bunal.* The ju.sticiary ^as always a knight, 
chosen from the second order of nobility, the 
barilns not being liable to fiersonal punishme/lt. 

He administered the coronation-oath to the king, 
and in thecortesof Aragon, the justiciary actcil^- 
a sort of royal commissioner, opening or pnmtgmng , 
the assemjdy by the king’s directioft. 

No laws could be enacted, or repealed, nor anv|a>(!i>m>i 

III !■ 1 * 

tax imposed without the cmisento! the estatesLini 
duly assembled.Even as early as the reign oJ''“"‘ 
Peter II., m I'iOo, that prince having'attempted to 
impftse a general tallage, thcfiohilitv and commons 
united ftir the preservation of their fr.mchise'i; 
and the tax was aftervranU granted m part by the 
cortes.} ,It may easily be supposed that the Arp- 
goncse were not behind otiier nations m statutes 


• lU.>iiCA> /linn I 111 f J21 mini'. il.iUii iiiU i>..ii. ii"i,i>Tiiiit 
t. >t. f. lOi llirw ri'pilatioin jiilnri, iiiirive ji''**'*. m"»i><ali*, 
were veij ao.i.|iMblc lo (lie n itinii. <lmri|>ti«|iii‘ onliinbin, .ii. i uiirty 
In 6c1. 'llip jii«ti 7 .i Ilf .\l.ii:on hail niriim aillubilo lUlTranii*, T** 
poue^ied much more unliiDiii'il eo^riiiil et |in>niulga1it 1 ndn jicr 
powere thsLu iiut{hl to bi ciiinjriiil peti)iimilIu(lnobmcnn|iarJtiinjca^ 
to any aingle mairwralo TIk' 1u», ul comtonwo tt publiro- lit{e» 
court of Kingi lleneh in 1-JinlaiiiJ, nrque loUi. m-que rogari imwint, 
beudei lU wnnMiiig of four lo- nin prM* univrnut {inpiiluc 
todionte judge*, i* checked hy the rocc cnmitiw initiiuiu raunc* de 
nppiliMt jur«d»ction 5 of Ihe K*- re liberum iuRrognim ferat, tdque 
rhMu» Quato end Houm. of poitra I)WU« regie emeoiu cum- 
L^i, aad^MiiMiilmporiMU}, proMut. Uun^j^r^i. 
by Uw nghu of jsrieit X t#i nL 9^ 

t Me^iCi noitn, qn* de om- 


VOI.. 11. 
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CHAP, to 8ejfcti$s these privileges, which hpoii the whole 
to i*®ve been more respected thiui Jn any 
sfAiN. other monarchy.* The general privilege of 1283 
formed a soft of ground-work for this legislation, 
like the Great Chapter in England. By a clause 
.in this law, cortes were to be held every year at 
Sfiragosa. But under James II., their time of 
meeting was reduced to once in two years, andHhe 
place was left to the king’s discretion.! Nor were 
th^ cortcs of ^jy gon less vigilant than those of 
Castne^innm.miQg a tight to be consulted in. all 
important deliberations of the executive^ower, or 
in remonstrating against abuses of government, or 
in superintending the projier expenditure of public 
money.j A variety of provisions, intended to 


* I'ucrof (le Amkoii (}U0(1 
in Am^oiiiu rumcivt-antnr, 
(.\ I) 1372 ) J)t' pniliikitinnc 
(waniin. (1396 ) l)v constr\a- 
tiiinf patrimonii (liol) 1 li.ico 
fliijgr remarlnl two inst.iiicvs of ar 
liitrary taxation in /urita’s liistory, 
wliirli IS siii;;ularly full of infurnia- 
tion, one-, in 1)!.!, nhi-n Peter 
1 \ colli'clnl iiiiiiicy from tarions 
Citios, thonili not witliout upporn- 
tion, atid till'other a remonstrance 
of the corli's in 11)13 against licwy 
thxcs. and it is iiul clear that this 
refers to general utuuihorixed tax¬ 
ation Zunta, I. II f toe and 3S2. 
4i]aiicas mentions that Alfonso V 
set a tallage upon his towns fbr.tbe 
mamagr of his natural daughters, 
wbicb he tniuht haip done, had 
they been legitimate; but they aji- 
pealed (o ibeyustiriary's Inbusal, 
and the king needed from hu de¬ 
mand. p. 7i)i. 

Some loMmces of tyiannical 
eonduet in tioUuod of the consli- 


tutiunal laws nrcur, as will natii 
rally lie <iii|i|kim'iI, in the annals of 
Zunta- The eseeutiun nf Ilernard 
C.ilircra uinlei Peter 1\ , t ii f 
31G and the seienties inHicted on 
iieen Furcia by In i uiii in-law 
dim 1, f 3'il are |ierhaps as 
reiii.irlalile .e> any 
t /urii.i, 1 .1 f 490 In general 
the SI .sioii lasted from four to six 
iminths Olio assembly was pn>- 
rogoed from tunc to time, and 
cunlinuid >ix years, from 1446 to 
14.32, uhiili was tomplaiaed of as 
a viulaiiuo of the law for their 
bicnnwl remnsal t iv. f 6. 

I The Sicilian war of Peter Ilf. 
was iciy unpopular, because it 
had been undertaken without con¬ 
sent of the barons, coutraiy to Ike 
practice of the kingdom; ponque 
oingun negocio aiduo empfeadiu, 
»■) acuei& y eoM^ ^ SM ricoi- 
hombm. ZbiRa, t i fbl 264. 
The cnrtei, he tells us, wm usually 
divided into two parties, srhigs and 
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«ec«re these parliamentary privileges, aiui^hf civil ch * p! 
Uberlvs of the subject, will be found ^perscd m , • 

the collection of Aragonese laws,* which nia\ be .sesw. 
favourably compared with thase of our o\vn sta-* 
tute-book. 

Four estates, or, as thty were called. arm.s|r.rte»«f 
(brazos), formed the cortes of Aragon; thojirelates, 
'andk-ommandersof military orders, who passed for 
ecclesiastics;! the barons of ricoshombres; Ihci 
equestrian order orjiifanzones, and the dcjmHesj'' 
of royal tow'ns.J The two former had a«nght ofl 
appearing by proxy. There was noVeprescntalion - 
of the mfanzones, or lower nobility. But jt imistj 
be remcmliered that they were not numerous, nor; 
was the kingdom Jarge. Tliirty-ti\e are rei konedi 
by Zurita as present in the Cortes of.l.'l!).'), and 
thiftj-thiee in those ot 1-W‘J; and as upon hnlli 

tnrirx, iMata onlin.inaiiuiiti iloi- I.is y mIIh, 1 ( 111 ' Ip 

iliilii pn dos parlii, I .1 un.i <|im‘ (k 11 - )iiiil.tN«n .11 i>rlt< (jitii r ilpt t u li 
iia\4 prorur.ir il U'm III lu (Ipl re), nud.id dp flup->ii /until, t t 
no, y I .1 oif.i qiii (-1 iirunudcl fill 71 Sn m 11 , 1.1 nrlp^ ot Ijr'., 
rey t in nd and on uiliirofiuMoni 

• Fueriis ) oh'.i riann.is dil J l'<i|iii1ir ri (iipsi iii iiinn w,n 
fpyno dc ,\rai;iin J tidi in fnl iimn. am lent iii Vr.ii;'iii lli.in in 
Saregosa, 1GG7 The mint ini> any ntlier nmianliy tin di|iuiit« 
mrtani oi tin sc are rulli-ctnd hy of nmni a(i|>(»r in iln men of 
iUucu, p. 7’>0 ini, i^ llnliirlson In. ri'inarked 

t It iSHid liy some wrilirs,llMt fnini/iiriia !li>i of ( liirlm V, 
tlw ecf Iciiutiral arm was not add- iintp.l.* And this lannnt well be 
ed to the cnrti-s of Aragon till (ailed in f|u<iliut>, or treated Man 
about the year 1300 lliii I d» anomaly, for we find them miiL 
not find mention in Zunti nf any lioned in 1t43,(tbe paHuge eiled 
■ueb constitutiunal rlianije at that in the laM Dotc,}tnd again in 1 lAt, 
lime; and the prelain, as we «lien Zurita enomeralis many of 
might exfiect from the analogy of ilipirnamet fol 7t Ihcuuttlu- 
odin eotiiitnea, appear at memben non of mnnycn, or corportir dn- 
of the naboB^coaiunt long liefnrv Inets umler a preaiding town, pre- 
l)iieen PlNraotUa, k I M3, xnn- railed in .tnigmi aa it did in 
mooed a 1 m petk^ ruMlimn- Caaiilc. 
brr«, y cavalkios, y ptoninutnrea 

(. ‘2 
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CHAP, occ^oitl an oath of fealty to a new monarch was ' 
|o be takes, I presume that nearly all the i^lity 
sp!mn, of the kingdom were present.* The ri^oshombres 
do nob Heen\ to have exceeded twelve or fourteen 
u number, the ecclesiastical e.state was not 
much, if at all, more numerous. A few principal 
tol^ns alone .sent deputies to the cortes; but their 
representation was^very full; eight or ten, and 
sometimes more, sat for Saragosa, *and no town 
ap'pears to have had less than four representatives. 
During*the interval of the cortes a permanent 
commission, varying a good deal as to numbers, 
but chosen out'of the four estates, was empowered 
to sit with very considerable authority, receiving 
and managing the public reienirj, and protecting 
the jiistici'dry in his fimctions.t 
i/ovprn- The kingdom of principality of 

^tajonia, having been anneyed to Aragon, t hj* 
cjuioniit. concjiiest, the.other hy'marnSg?7”were 

always kept distinct from it m their law s and 
government. K ac-h had it s corte> . c oiinio^-d^ f 
^ l^reiid wtate.s. for the division of the nolnlity intol 
two orders did not e.xist fn either coimtrv. The! 

I » 

Catalans wore tenacious of their ancient usages, 
and averse to incorporation with any other jieople 
of .'^pain. Their national character was high-spi¬ 
rited and independent; in no part of the peninsula 
did the territorial aristocracy retain, or at lea.st pre¬ 
tend to such extensive privileges.^ and the citizens 

*ZnriU,t.ii f 430.;! ui.f.76. J ZoiSa, l.it.f.Sno Tlip fil- 
t Hianor, p. 761. Zarai, <, ui Icnagt oT tkv pevaniiy ui v>mr 
r 7S ; f. 183. M alibi. part) of Caulnnia waa vci^aeierf, 
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werejustlyproadof wealth acquired by jpdfstry, ciui* 
and-ofrenown atchieved by valour. ^ the ar’ces- 
sion of Ferdinand I. which they had not nmclide* spaw. 
sired, the Catalans obliged him to swe^r tliim* times* 
successively to maintain tlijir liberties, before 
they would take the reciprbcal oath of allegiance.* 

For Valencia it seems to have been a poliljc dcsjfeii 
of James the Conqueror to'e.stabli,sli a corta^tutioii 
nearly analogous to that of Aragon, but w ith Mich 
limitations as he should im|)osi‘, taking care that 
the nobles of the two kingdoms should nofcacquire 
strength by muon. In the reigns*of Peter 111. 
and Alfonso III., one of the principal objects con¬ 
tended for by the barons of Aragon was the esta¬ 
blishment of theif own laws in Valencia; to u hu ll 
the king never acceded.1 They permitted liow- 
evA the possessions of the* nati\es of .Aragon in 
the latter kingdom to be governed by the law of 
Amgon.J; These three .suites, Aragon, Valent la, 
and CaUilonia were jicrpetually united by ala\\’of 
Alfonso III.; and e\ery kiiigoii,liis accession was 
bound to swear that he would never sepanite 
thcm.% Sometimes general eortes of the king¬ 
doms and principality were coiueiied, but the 
members did not, even m this ea.se, sit together, 
and were no otherwise united, than as they met m 
the same eity.ll 


even neu’ the CDd of iiie fiftctnUi 
ccDturj', I. IV. r. 337. 

* u>.£ 61. 

t Td.t i lt 8 I.SI 0 .mTli<-n! 
«av originally t jaMawry m the 
kingdom of \ aivneu, f 331, hut 


thii, I belitio-, did not long loo- 
tinu« 

; L II f 4.13. 
i I ii.f.11 

I Umnea InnnuMit. p. Tmi 
ZuriU. I. lib (bl. 333 
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CHAP. mean to represent the amditioa * 

ofsocie^^ilra^n afr-equ^ly excellent nj^ i |fa e 
aPm. constitutional laws. Relatively to other mo^ 
sufcof narch^s, have already observed, there sspm 
to have been fewe? exce.sses Of the rOyal^rero- 
kingdom.' But the licentious habits 
,,j,pFa feudal aristocracy prevailed very long. We 
ini Bistory instances of private wnr between 
the great families, so a.s to disturb the peace of 
'* thfe ij^hole* nation, even near the close of the fif¬ 
teenth century.* The right of avenging injuries 
by arms, and the ceremony of diffidation, or so¬ 
lemn defiWee of an enemy, are preserved by the 
.law*#. We even meet with the ancient bft'barous 
[usage of paying a cpmposition«to the kindred of 
; a murdered man.f The oitireas of Smagosa were 
M)metime.s turbulent, 'and a refractory nobleman 
sometimes defied the ministers of justice. But 
owing to the remarkable cojnousness of the prin¬ 
cipal Aragonese historian, we find more .frequent 
details uf this nature than in the scantier annals 
of stmie countries. The internal condition rf 
Wiety was certainly far from peaceable m other 
iiarts of Biinipe. 

Ciiioii of By the marriage of Ferdinand with Isabella, and 
^y the death of John li. in 1479, the two ancient 
tnd rintl kingdoms of Castile and Aragon were for 
*ver consolidated in the monarchy cd* Spain. Utere 
,iadbeen some difficulty in adjusting the respective 
ri|^ (MT the hu.sband and wife over Castile. In 


Ka^Viinis, I tv (ul IS!) 


f Tuerw di- f tW Ac. 
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the middle agQjt, it was customary fot ftore CII4P.* 
sex to exercise all the which it 
derived from the weaker, as much in sororcigntiei a'Am 
asin private possessions. But th^Castipan^ were * 
detenttined to maintain the ^sitA’e and distinct 
prerogatives of their queen,* to which they attached 
the independence of their nation. A coi^promiie 
therefore was concliided,’*by which, thdOffa, ^ 
cording to our notioiis, Ferdinand obtained mure 
than a due share, he might consider himself*as 
more strictly limited than his father hadJieen in; 
Navarre. The names of both wt-re to a])pear, 
jointly in their style, and upon the coin, Ithe king's’ 
taking the precedence in respect of his sex. But,' 
in the royal scutsheon, the arm.s of Castilewere j 
preferred on account of the kingdom's dignity. | 
Isabella had the ap])omtmeiit of all ciMl oflices in : 
Castile; the nomination to spiritual benefia's ran ' 
in the name of both. Thp government was to be 


conducted by the two conjointly when they w^jre' 
together, or by either .singly, in the province, 
where one or other might happen to reside.* This ^ 


partition was well preserved throughout the life of 
Isabel without mutual encroackmentsor jealousies. 
So rare an unanimity between persons thus ciT- 
cumstanced must be attributed to the superior 
qualities of that princess, who, while she main¬ 
tained A constant good understanding with a very 


* Zoriu, I. IV. M. 314 .UtfMM, I uiv e. S 
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*CHAP. amMliq^ii husband, never relaxed in the eidcise • 
of Her pat^al authority over the kmg^!fa||(|||pr 
RFAiK. ancestors,' 

CoCqueit of Ferdinand and Isabella had no sooner quenched 
onna^. flames ol civil djscord in Castile, than they de¬ 
termined to give an uftequivocal proof to Europe 
oI*the vigour which the Spanish monarchy was to 
display under their government. For many yeats 
an armistice jpvith the Moors of Cransula had been 
uibnterrupted. Neither John II. nor Henry IV. 
had been at leisure to think of aggressive hostili¬ 
ties; and the Moors themselves, aoprcy, like their 
Christian enemies, to civil war, and the feuds of 
tlieir royal family, were content with the unmo- 
lc.sted enjoyment of the fipcst province in the pe¬ 
ninsula. If we rnay trust historians, the i^vereigns 
of Granada were generally usurpers and tyrants. 
But I know not how to account for tiiat vast po- 
pulousncRs, that grandejir and magnificence which 
distinguished the Mohammedan kingdoms,of Spain, 
without ascribing some mca.surc of wisdom a|id be¬ 
neficence to their governments. The.se southern 
proviaci^ have dwindled in later tunes; and in 
fact Slpain itself is chiefly intere-sting to most tra- 
i\.‘llcrs, for the monuments which a foreign and 
odious race of conquerors hate left behind them, 
tinmada was however disturbed by a series of 
revoiution.s about the time of Ferdinand’s acces¬ 
sion, which naturally encouraged his designs. The 
Moora, what might have been expected 

^gjn thmr riraiiife strengUi, were the aggressors 
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Iby ftttad^ a town in Andalusia.* P^difcory cha^.* 
™ natum had hitherto bwiyinly re*ta- 
lia^ By the Christians. But Ferdinand was con*| spaw. 
scious tliat his resources extefeded to the co^questf 1481 
of Granada, the consuramaticjp of h strugjrle pro-* 
tracted through nearly eight cenluric.s. Even in 
the last stage of the Moorwh dominion, exposed an 
every side to inva.sion, enfeebled by a civil diast^i- 
sion, that led one party to abet !he common enemy, 
Granada was not subdued without ten years^of 
sanguinary and unaemittmg contest. Fcitile be¬ 
yond all the reqfiof Spam, that kingdom contained 
seventy walled towns; and tlie tapital is .said, 
almost two centuries before, to ha\e been peopled 
by 200,000 inhaiiitaiiU.{ Its resistance to sucli 
a force a$ that of Ferdinand is pcrhapi* the best 
jusflfication of the ajijmrenl negligence of earlier 
monarchs. But Granada was ultimately com¬ 
pelled to undergo the yokiv The city surrendered 
on the sgcoud of January 1492; an event gloriqus | 
not oidy to Spain, but to Chnsteniloro; and which, i 
in the political combat of die two religions, seemed | 
almost to coun1;erbalance the loss of CBnatanti-| 
pople. It itused the name of Ferdinand, and of 
the new monarchy wliich he governed, to hi^ 
estimation throughout Europe. Spain apjieared 
an equal competitor with France in the lists ot. 
ambition. These great kin^i^oms bad for some 
time felt the jbilousy natural to emulous neigh¬ 
bours. The house of Aragon loudly complained 


* Zvriu, I. It M. 314- 


t Id. liwi 
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^of policy of^kmis Xk Htr'iiad 

'foiiient^yipmubles ofCantil^ 
indeed iafwectual aid, but all promises of ra^rt 
to tht^rincess JoaiAa,"tbe competitor of Yt^l. 
RoiAillon, a |iroviip ^belonging to Aragtm, had 
Ijpen' pledg^ to Prante byJohn II. for a sum of 
money., It would be wiou; p relate subse- 
qhent events^ or to 'Smss their r^pectip claims 
to itsq»sSeu^.* accession o^ I^^inabd, 
Louis XI. ml helS Bousillon,* and4hewed litt^ 
intentiOD to resign it. But*|||rle6 YUL, eager 
to smoodi evdry impediment ro % Italian expe¬ 
dition, restored the pijpvmce to Feriinand in 1^3. 
Whether, by such a faetifice, h^was ^ble to lull 
the kingSf Ar^n into ^rauioKence, while he 
dethroned his illation at N^lesi’and aj^rmed for 
a moment all Italy with tlie apprehension of Fiancb' 
dominion, it knot within the.%it8 of the present 
work to inquire. 

1 , 

* For Umh traonctloai, tee %ost impartial French |pr)ttf I 
Otroicr, liut de France, v inatian where 

brd, Kar^tif de France el d’Ee-^ hit onn country u concenM^ 
pagM, ^ ft The latter » die 
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BISIORY OF GJftMANY TO TH^Wt OF tJt 


Sh^k of Gonm Hittory oodet 0 £o^^ of tie Hook of 
Saattf—Homt offniKmia—Ho^rjlF.—lloiUe^SiHiiia— 
Preioric BwrhonnafFaU ef^Heon) Ike Lim-~tmmeU — 
EjImSoo ^ HoitS of Si^kio—Clua^i R Ike Opmoie Can- 
t U k d io n ^^Ieclon—Trrrtlormt Sooemgoli/ if tkePrmeei-^R^ 
iol^of HtftJmgk-^InlroflkehtKfireiflerliulim Como 
of Dec&ie oflotperioi Aiwr—f/iww of I^etvAorg—Ckirke 
iy.—OoUe» BaU—Home of Auflm—Frederic 111 .—Imferitl 
Ciliei~PfomdiitSlolc$—Miuamilitt»~Dielof Wormi—Abolh 
Im of prieale H'ari-^/nperW Ckmi&—-^^ Comeil—Bolie- 
OHM^Bitngary^SinMterlaod* 


After the depesition of Charies tlje Fat ia,388, chaf. 
which finally aevered the connexion bctweco^;;*;^ 
France and Getmai^/ ArauKl an iUt^timatede- om- 
scendaot rf Cl|aTlfeniagne» obtained Ate throne of 
the latter counti^t, in which he waa aucceeded by 


• Tkin «i to w qoe»^ 
itosiOiiitalliMnlMaiC' m 
ie»cniJ Govu witon et *to ***“ 
MKTi, liiai hoti Btoa III Ctoria 
the SiiDpIc, nnl kmgf ed Fmcct 


•duumMfit %W«WlW«to 

niForAnnlt^Olltoh ■9i<8*- 

giao, rtina vitwmnWV 
■AH dM FMtofc llPttoi 
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^IKSap. hisIkyijl^Lou is.* But upon the deatn of ^ixis pnoce 
m*911, thedcrraan bmcb of'lb# af7~ 

•GER- c»me^ eaC Pnctr There remained indeed _ 

{Be^imple^acknowledged as king in some parts of 
France, but rbject^d in others, and possessing no 
personal claims to re^jpect. TJ^JjfipSian^^ere- 
fore wisely determined to chose a sovereign from 
a moq g themselves. They were <t this time di¬ 
vided into %e natioftt, each underwits own duTe, 
ahd distinguwfied^Sy difference of iaw^s, as well 
as of origin; th^^ Franks, ndiose terntoi^, cora- 
jirizing Franbonia and the modern Palatinate, 
WTis considered as the cradle of the empire, and 
who seem to have arrogated some superiority over 
the rest, the Sw al^ns, tb ej^avarian s. the Saxons, 
under wHaich name the Inhabitants of Lower 
Saxony alone and Westphalia were included) and 
th^I^^rainers, who occupied the left bank of the 
Rhine as far as its termination. The c hoice of 
"^*^1 nations in their general as.sembly fe ll upon 

Fran conia, according to .some 
jwriters, or at leaft a man of high rank, and de¬ 
scended through females from CharlapBgne.f 
\ Cfonrad dying without male issueXhe crown of 
flermany was bestowed upon Hepl^ the Fowler, 
Fw^njdujc^of^^^iy, aftce^r offeTSEerDtHosT^o 


* Tbc Genmn ^rioen jud t^o*dt>itul.d«AllnD»Ddi, 
KNBC Imituiaii about Ibt eboice L it. ^ HM. Struviuf, Cor^ 
>f Lwi; but their paitialito to iiutome GcBMuiaa, p sio. llie 
ht Catfonoftiaa line preruled. fonoer of thoe irnten does out* 
itrufnf, p. 108 : quit Frau- oetMtdor Connd u duke of Fm- 
onm Mmpor a udo gtneic pro- cooii. 
«drlMlt,if7ttBarri)lmopUaUo, 
a wntiag to ^ popo. 
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followed him in direct succession. To^eSrjr/cHAl^^^ 
andlh thelirst Otho, Germany was nioB^indebt'ed 
than to any sov^rejjfn since Charleraaj^e. The ^ 
conquest of Italy, and recovery of tl^e impi'riii! 
title, are indeed the nio.st brillia||it trSphics of Otho oti.»w;» 
the Great; but he conferr^far more unequivocal 
benefits upon his .own wuu^y by coippletiijr 
wEaT TusTatKa had begun, her liberation from 
the inroads of the Huug^ns. 'X)|ro inaiches, 
thaTof^MWia, erected by Henry the Fowlfr, 
and that ^'Austng, “by Otho, were adiJ^jh) tj[ic 
Germanic terntorie.s bv their victories.* 


r,Eiu 

•MANVj 

OthsI.fKW 


A lineal succession of fomn^cents without the 
least opposition, seems to shew that the Germans 
were disposed to sonsider their monarchy as fixed 
in the Sajeon family- Otiiu If. anil lll.'had been 
cho&n each in his father’s dife time, and during 
infancy. The formality of election subsisted at 
that time in every European kingdom; and the 
imperfcck rights of birth required a ratification |^y 
publiq assent. If at least Franc*' and England 
were licrcditary monarchies in'the tenth century,' 
the same may surely be said of Germany; smed 
we find the lineal succession fully as well obj 
served in the last as in the former. But upon th^' 


* llu>yto«rn«in(>eniwa]r,Hp«* 
cuS; oti Um Suoo flMticr, wen- 
bath bf Iknif 1-; «Wi( hsI m 
hive competM tntf •inib nun 
to Ukc np hi! midniot in (iM-ni. 
Tilly bid a nnaifcabie teodnuT 
to (tromoic Ihc impranneat irf 
tlui t«rriio 7 , idl, eomboKd with 


the diMOnnr of thy foM and iil w 
nuaci af t^lar aiidrr Uilio I., 
icadcnd M the ricliMt and ■wt 
imponaatpuiofthampira. Stra- 
nut, p. m. mi W- SebnUt, 
I. II. p. an. fhMar, ilatofital 
i)nalopia«a(afl)MOcnaiiaC«ii- 
iiittikto, wLLp-lii. 
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*(9tAP.| im and unexpected decease of Otiai III., i 
I mdtnenta^ opposition was offered to Hgg)jjy[jDJ|^ 
of fiy! j | |na. a collateral braocb of. itj^aiag 


OER. 

IfASY. 

HcDtrll. 


famili; 
conCemporary 
and it was not until bis dea&" 



»ry 

rtbaTthe 
extinguished. 



HoUNDf 

Pil^. 

I’o^inn!. 

-1024. 

ilen^ni. 

-1039. 

(lew; IV. 

-lOSfi 

Ifoty \ . 
-1106. 


house of Saxjwy deemed to _ 

person haa now any pretensio^thM^cJfiHh' 
interfere wit]^ the unbiassed suffrages of the na¬ 
tion; and accordingly a gen eral ^embly was 
determined by merit to e^ Conrad, simaraed 
the Salic, a dbblemau of Franconia-t From this 
prince spra^.taree successive emperors, Henry 
III., IV., and V. Perhaps the imperial preroga¬ 
tives over that insubordinate ^jonfederacy never 
reached so high a point as in the reign of Henry 
HI., the second emperor of the house of Fran¬ 
conia. It had been, as was natural, tlie object of 
jail his predecessors not,unly to render their throne 
hereditary, which, in effect, the nation was willing 
to concede, bu^ to surround it with authority suf¬ 
ficient to coitroul the lendin p ; ynssaU . These 
were the dukes of the four nations of Germany, 
$^hy. Bavaria, Swabia, and Franconia, and 
three arclil^isho^ ^ tlie Rhenish cities, 
Mentz, Tr eves, and Coloime. Qjiginall v. as has 


* A ntMimS nohiuidiu* wx t CimqMi «u dacealed from 
BM M poodii; Hcnnenia, CbriMi x d*iigbtK of Otho ibe Gmt, 
nyMofio, M j«re handiimo, wid *1 m fan Cnnd 1. Hts fint 

Mtonlis. iMmarxpudStniTiiiffi, consm «w duin of Frucoma, 
p.t7S. 8 m vd X r pMMgw qnoted StaTiai. SchmidL Pfabl. 
HilhtWMifacc. Sctmiidt, t.ii. 
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nwie fiiUy sbe«n ht^imoAer place, Mjiea, CHAf. 
likMpaati^B, were temporary govcmmen^^ftftL 

Km this 0^ 

first stage they ad^mnced to heredity olfic<|, and 
finally to patrimonial fiefs. ^But*th^ir progress 
was much slower in Germany than in France. 

Under the Saxon line of emperors, it appears pre- 
bable, that although it was usual, and consonant 
to the prevailing notions of e<{uitj^ to conter a 
duchy upon. the nearest heir, yet no positive 
rule enforced this upon the em{)eror, and 
instances of a contrary proceeding occurred.* 

But, if the royal prerogative in this respect stood 
higher than in France, there was a counterrailing?.- 
principle, that prohibited the emperor from unitinf^ 
a fief to his domain, or even retaming one whicl| 
he Hhd possessed before his accession. Thus ()tho 
the Great granted away his duchy of Saxony, and 
Henry II. that of Bavarii^ Otho the Great en¬ 
deavoured to counteract the eflccLs of this custom, 
by conferring the duchies that fell into his hands 
upon members of his ovm family. This policy, 
though apparently well conceived, pnired of no 
advantage to Otho; his son and brother havint 
mixed in several rebellions against him. it was 
revived, however, by Conrad^!, and HenrjH^. 
Thejattcr was invested by bin father will the tw3 


• Schmidt, t. li. p. M3- *01. 
StniTiui, |> 314. joDDMei the he- 


radilwy njhl* of obIm to lw»e 
cominrncen nnder Conrad 1 . hot 
'Scfaniidi It perhtpi t better nutho- 


ti 
lit 

fit- ndSirarhMiflennnlimiii- 
icAtNierUlhoI. lognnt 
the duchy of Seram to the K>m 
of the Uitdnke, olikh, howenr, 
nalfd t leMlion p. 3M 
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accession^^ he retaiaed the ibrnier hf nix •yea**, 
hy,R, and even'the latter for a short time. The Why 
Franconia, whic4 became vacmit,' he did not 
fe-grtnt, but *ende{i'l)llfed to set. a jjrecedent of 
linitinp fiefs to the domain. At another time, 

E fter scptence of forfeiture against the duke of 
lavaria, he bestowed that great province on hk 
.'ife, the empress Agnes,* Heput,ai|i^pd altqge- 
thcr^te .thfriflfm of popolar.ijOBCiJTOce, whi^ 
had been usual when the ii}vesUtoreof»adWy 
was conferred: and even deposed dfikes by the 
sentence of a few prin^s^ without the con5)e8t,,Of 
the we combine with these proofs of 

authority in the domestic admuvstratnm of Henry 
111., his almost uplimited controul over papa! 
elections, or rather the right of nomination that 
he acquired, we miisl'consider him as tljg most 
absolute monarch in tlie annals of Germany. 
i.nfQrtttoite These ambitious measures of Henrv 111. prc- 
iioiicy IV. pared fifty yeans ot calamity for his son. It is 
easy to jierceite that the misfortunes of Henry 
IV. were prmiarily ocr-asioned by the jealousy 
^ithVliich re|)eaied \ iolations of their constitu- 
thuv.ll iisage.s had inspired the nobility. J The 
mere circumstance of Henry IV.'s minority, under 
the guardianship of a woman, was enough tftdis* 


»a» 


* .Sehmidi, t III |i 35, a. 
t U. p. SUT. 

j In tM v»iy first ymr of litnry's 
i^n, itbdcMwai hut SIX ytun 
iM, Um primMof Sdxuny Arc said 
iy Lambeit of AMhaft^obiirg lo 


have funned t contpiracy to de- 
pow him, Mt of reaemnwnt for the 
injunn they had sualained from 
bia fiiiher. Sintvius, p. 306. Si 
Malt, t. iu. p. 3i8. 
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^ipate whatever power his father tiSfll j^ijlired^Hil' 
Uanno, archbishop pf Mentz, carried the 
king away by force from his mother, govemea ger. 
Germany in his name; till, another arch|>ishop,* 
Adalbert of Bremen, ob^ed gieaCer influence 
over him. Through the neglect of his education, 

Henry grew up with a character not well fitted,to 
retrieve the mischief of so unprotected a minonfy; * 
brave indeed, well-natured, E(hd aflable, but dis-j 
solute beyond measure, and addicted to low and 
debauched company. He wMjsoqn inyo^jed in a 
desperate war with the Sawns, a Nation valuing 
ite^ oh its populousness amf holies, jealous of 
the house of Franconia, who wore a crown that 

f 

had belonged to ^heir own dukes, and indignant 
at Henry’s conduct in erecting fortresses tlinnigh- 
ouWheir country. 

In the progress of this war, many of the chief 
princes e\inced an unwillingness to sup|)ort the 
emperor.* Notwithstanding this, it would proba¬ 
bly ha\e'terminated, as other rebellions had done, 
with no permanent lo.ss to either party. But, nij 
the middle of this contest, another far more mo-, 
morable broke out with the Roman .see, contem-j 
ing ecclesiastical investitures. The motives of thfi 
famous quarrel will be explained m a different 
chapter of the present work. Its effect in Germmiy 
was ruinous to Henry. A sentence, not only of cx-i 
communication, but of deposiDon, which Gregory* 

VII. pronounced against him, gave a pretence to 


1077 


VOL. II. 


* Siruoui Schmidi 
II 
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©HAP, fell hfe esfsjoies, secret as well as avowed«t9<with* 
Braw tiieir allegiance.* At the head of was 
c^B. ^Rodol^h, assembly of 

^volted princes raised to the throne. We may 
perceive, in theiconditjpns of Rodolph's election, a 
symptom of the real principle that animated the 
G^jiman aristocracy against Henry IV, It was 
a^eed that the kingdom should no longer be he¬ 
reditary, nor confeR'cd on the son rf a reigning 
tnqparcb, unless his merit should challenge the 
[lopular approbation.! The j^e strongly encou¬ 
raged t&is plwi of rendering the empire elective, 
by which he hoped either eventually to secure tlie 
iiommation of its chief for the Holy See, or at 
least, bv sowing the seed of civil dissensions in 
Germany, to render Italy more independent. 
Henry IV. however (bsplaycd greater abilitje^. in 
ms adversity, than Ins early conduct had promised. 
1080 In tlie last rif several decisive battles, Rodolph, 


* A fKirly hitd Ufii .ilrrady 
rurilird, who wcr** mulitntini; tn 
di'|iolr Jliiiiv ll<^ (‘U'oninmiii- 
ratioii ranic iiitl in nine, to ron- 
firm thtii ri'toliiiiikni It np|HMT^ 
tvMrIy, U]ivn a littln ronaulnration 
of 111 iitv r\ 'a fctpi, that llic eo- 
drsi.i'iiciilqn.irrcl nan only arron- 
dnn in ili(Mye'>of(JerDi.\iiy. Tlic 
toiiliM attrinat him a atmiCKla 
of thv aiiatocrai), jraluua of the 
imprnal pttruKaiirra which Con- 
cmlll.BiidHtwylll hadatnuned 
to the utmuai. Ttiunc who were 
in rebelliOB agaiii«t Ucniy were 
not ptcaaed with (.rcgoiy VU. 
Bruno, tnUM of a huiory of the 
Saxon war, t lurivui luxccutc, 


n^anifitta great dia^itisf.ii tioii with 
Ihi' court of llomp, which hr rr- 
pfoaclics with ilisiitinuldUiW and 
\rnality 

4 iioc rtiani ibi contmaii com- 
miiiii comprolhitiiDi, lluinani pon* 
lificia auctoniatc c>it rorrohoratum, 
at tegia |ioteaiai nulli per lucredi* 
Utrm, xirut anlca fuit consurluilo, 
cederet, aed liliux regia, etiauni 
\alde dipius caset, jicr electionem 
apontaneam, non per aocceaatonia 
lineam, rex proiemn't; ai vero non 
exact dignua regia Alma, tcl xi not- 
let earn populiu, quern regem fa- 
ct» vellet, haberet in noteitate 
popohn. IJniQO de Bello Saxo- 
mco, apud Strunun, p. 337 
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wo uai^ f and ciup. 

no one cared to take wp a gauntlet which 
to be won with so much trouble and unccrtaint/. gee. 
Tlie Germans were sufficiently disposed to s«b-^ **'''*’^ 
mit; but Rome persevered in he/unrelenting 
hatred. At the close of Henry's long reign, she 
excited agmnst him his eldest son, and after mure 
than thirty years of hostility, had the satisfaction 
of wearing him down with iftisfortune, ai4 cast¬ 
ing out his body, as excommunicated, from»its 
sepulchre. , 

In the reign of hi.s son Henry A', there is no l.itinriinn 
event worthy of much attentbn', except the ter- 011 “™!“-'“* 
mmation’of the great content about investitures. 

At his death in lj25, the male lineof^c franco- ‘ 
nian emjierors was at an end. Frederje, fhike of 112-5 
Swwbia, '.(nindson by his pother of Ileniy IV., 
had inherued their patrimonial estates, and seemed 
to represent their dynasty. But both the last em¬ 
perors had so many enemies, and a disposition to 
render tlie crow'n elective prevailed so strongly 
among the leading princes, that loUiaire, duke of 
Sai^iy, was clevijitfitLto the ihrone, though rather 
in a tumultuous and irregular manner.* Ixithair^ 
who had been engaged in a revolt agaiast licni^ 


• Sm an account of I/Jthaire'i 
election by a contcmpotaiy »ntcr, 
m StniTint, n 357 see alw 
preuFt of flie diwatiifictioD of the 
ariitociacy at the Franooniao (fo* 
ternment. Schmidt, t. in. p 33S. 
It »as evidently tlicir detcrmmi- 
lion (o render the empire truly elec• 
inr fid. p. 335 )and peiteip* »c 


may dale that fundamenul princi¬ 
ple of the Gernwmc comtitntion 
from die accemoa of Ijotfaaire. 
I'reriouily to that ara, binh Menu 
to bate given not only a hir title 
to preference, bat a tort of incho¬ 
ate right, u in France, Spmn, 
and Kitgland LeAmn tipied a 
capttiilation at hteaecewon. 
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CHAP. V. a&d Ae chief of a nation that bore an invete- 
raW hatred to the house of. Franconia, was the 
OCR. natural enemy of the new family that derived its 
'importence and pretensions from that stock. It 
was the objett ef his reip, accordingly, to oppress' 
the two brothers, Frederic and Conrad, of the Ho- 
jienstauffen or Swahian family. By this means 
h^exgected to secure the succ^sion of the empire 
forTim son-in-law. * Henry, stmamed the Proud, 
Va 


wi 


lfiS'‘1parried Lothaire’s only child, was fobi^ITin 
descent^frora Welf, son of Azon, marquis of Este, 
by Cunegonda, heiress of a distiiiguished family, 
the Welfs of ^thrf in Swabia. Her .son was in¬ 
vested with the duchy of Bavaria in 1071. His 
descendant, Henry the Proud,,represented also, 
through his mother, the ancient dukes of Saxony, 


sirnamed Billung, frpm whom he ('‘'■rived fthe 
duchy of Luneburg. The wife of Lotfiaire trans¬ 
mitted to her daughter the patrimony of Henry 
the Fowler, consisting of Hanover and Brunswic. 
Besides this great dowry, Lothaire bestowed upon 
hiH son-in-law the duchy of Saxony, in addition 
to that of Bavaria.* 41 

Tlfis amazing preponderance, however, tended 
^ alienate the princes of Germany from Lothaire’s 
views m favour of Henry; and the latter does not 
seem to have possessed abilities adequate to his 
eminent station. Oi^tbe death ijf i«thuie in 


• PCgftI, AbN‘fr< Chronolo* Antiquitm of the IIoum of 
Kique de PUiiloire d'AHemagor, i Bruntwic. 

I p. 309. (Pam, 1777 ) Gibbon's 
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1)38, the partizans ^ the house ofSw^alnade ('I{\p! 
aVaii^ aii^rreginv election of Conrad, in which 
tflPittShn Tacfion' ohligeS to acqui* (ita. 

esce* "nie new emperor availed hinuielf.of the/ 
jealousy which Henry the Propd's Iggrandizemen V S»a'* 
had excited. Under pretence that two ducliie.4 ‘ 
could not legally be held by the same person, 

Henry was summoned to resign one of them; and, i 
on his refusal, the diet pronolinced that he had 
incurred a forfeiture of both. Henry made hut| 
little resistance, and, before hia deatli, which 
happened soon iSterwards, saw hinthelf stripped of 
all his hereditary as well as acquired posM.*ssions. _ 
Upon this occasion, the famous names of (Juclf 
and Ghibclin wer^; first heard, which were destined ciiiikir - 
to keep alive the flame of civil dissension in tar 
distant countries, and after Uieir meaning had Ih'cii 
forgotten. Xll*-' C n^lfr nr as 1 hau^^^ 

said, the ancestors (T Henry, and the name has 
become a sort of patronymic m his ianniy. Hie 
wordGhibelin is derived from W^ilielung, a town 
in Fra'ffconia, whence the emperors of that line are 
saiAo have sprung. The house of Swabia were 
conaidered in Germany as representing tlfat of 
Franconia; as the Guelfs may, without much nm- 
propriety, be deemed to represent the Saxon line.j 
Though Conrad Ill. left a son, the choice of | 
the electors fell, at his own request, ujxm his 
nephew Frederic Harbarossa. The most con* 
spicuous events of this great emperor s life belong 


• Schmidt 

+ Sirui in'*, pp .iro *nd l*s 


* SiruTius 
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caAP. to tife Idstory of Italy. At home he was feared 
and res pejct ^; the imperiai prerogativw.sto^ 
CER. as high during his reign, as, after their previous 
jiANY. • jt possible for a single man to carry 

them.* But the onjy circumstance which appears 
memorable enough fltf the-^sent sketch, is 
Faiiofiien. the secQnd fall of the Guelfs. Hen^f the Lion, 
tyum ..on, jjgjjjy the Proud, had been restored ty 
1178 Conrad fll. to liis'fatfier’s duchy of Saxony, 
resigning his claim to that of Bavaria, which had 
been conferred on the margrave of Austria. This 
renunciation, which indeed was only made in his 
name during childhood, did not prevent him from 
urging the emperor Frederic to restore the whole 
of his birthright; and Frederic^ his first cousin^- 
whose life he had saved in a sedition at Roms^ 
was induced to comply with this request in 1 
Far from evincing that political jealousy whjjp^ 
mme writers impute tq him, the emperor seems 
to jiave carried his generosity beyond the, limits of 
prudence. For> many years their union was ap¬ 
parently cordial. But,’ whether it was that Henry 
took umbrage at part* of Frederic’s conduct,t or 
that mere ambition rendered him ungrateful, he 
r^rtainly abandoned his .sovereign in a moment 
of distress, refusing to give any assistance in that 
Expedition into Lombardy, which ended in the 

unsuccessful battle of Legnano. F rederic coujd 

% 

• PWW, p. 341 who probably ctiniidcrtd hirosdf 

1 Fredrnc had obuined (hr u tnUtled to vaprcl it.—Schmidl, 
luctTMioB of Wrir, marquia nf p. 427. 

Tutciiny, uncle of llcurv ihc Lwii, 
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not forgive this injury; and t^ng adv^tjjge of CHiiP! 
comolaints which Henry’s power an^ haughtiness 
had produced, summoned bun to answer charges 
in a g^r^dietTThe duTte refoaed tofppear,* 
ond being adjudged contumacious, a sentence of 
confiscation, similar to that which ruined his 
father, fell upon his head; and the Youit.imKy ) 
fiefs that he possessed were shared among some 
p ot^t enemies * He made an nielTcctual resist¬ 
ance; like Ins father, he appears to have owed 
more to fortune than to nature; and, afu^r three 
years exile, ^va* obliged to rcmaih content with 
the restoration of his alodial estates in Saxony. 


These, fifty years afterwards, were converted into ; 
imjierial fiefs, ai*d became the two duchies of the/ 
house of Hrunswic, the lineal repre.santatives of! 
H^nry the Lion, and inheritors of the name of 


Guelf.t 

Notwithstanding the prevailing spirit of tlic 
Gcrmai^oligarchy, Frederic Barbarossa had found 
no difficulty in procuring tlie election of hw son 
Henry, even dViing ihlSficy, a« his sugcpssor.l 
The fiill of Henry the Lion had greatly weakened Jan 
the ducal auUionty in Saxony and Bat and; the . 


* Cutter, in hi» lluloiieal !!<>* 
»ek>pintiii of the ( onslitulipii of 
the German Ein|Mre, »incliuiil to 
«lBii(ler Henry the Lwn a» wri- 
fired to tlie cuit>eror'i jeaJouiy of 
the Guelfj, and .u illegally 
ecribed by the diet But the P"*- 
eocalioni be had Riten tn’ienc 
aieundcinahle; and, without 
tending to decide on a question of 


OeriDM history, I do not see that 
ihere wwi mif preapilancy or nfe-, 
nileit breacir of justice iti tlie 
eoursi of praceediDirs aKaiiisl bun. 
.Schmidt, CfclTct, and Slruriuf do 
not represent the ['OndemnaUan of 
Uenn as unjnst 
f Ktlir, p 2J0 
i Sirusius, p.AlB 
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prinietB^ho acquired ll^at title, especially in the 
ibrifier country, finding that,the secular and s{m> 
fitual nobility of the first class had taken the oppor* 
tunity to riuRp4heniselves into an immediate de¬ 
pendence u^n the empire. Henji^ VI. c^e, 
therefore, to the crown* wit|i .gonRiderahje advan¬ 
tages, jn resect of prerogative; rmd these inspired 
him with ajbipid scheme of declaiing.the etnpire 
heredity. One is'more surprized to find thsd he 
had no contemptible prospect of success in this 
attempt; fifty-two princes, and even, what ap¬ 
pears hardly credible, the See of Rome under 
Clement III. having been induced to concur in it. 
But the Saxons made so vigorous an opposition, 
that Henry did not think it advisable to perse¬ 
vere.* Hg procured, however, the election of his 
son Frederic, an infanj only two years old. But, 
the emperor dying almost immediately, a power- 
ul body of princes, supported by Pope Innocent 
HI., were desirous to withdraw their consent. 
PI(iUp duke of Swabia, the late king's brother, 
unable to secure his nephew's succession, hcgught 
about his own election by pne party, while another'* 
chose Otho ,of, Branswic, younger son of Henry 
tbe Lion. Hiis double election renewed the 
rivalry between the Guelfs and Ghibelins, and 
threw Germany into confusion for several yeare. 
Phili]^ whose pretensions appear to be the mote 


* Slruviin, p. 424 Inpclrant prorimonun mccesikmc, tiauirat, 
• (ubdms, ut, enmte pruliofl «tikmipwtcnninuseMctelectio> 
PiliUnonuB tltetione, impenmn na, principionrauemcceninedif. 
m tpuui poUentatem, dtiimcU miaih. Gemi.Tilbaneu.ibidMi. 
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Intimate of ttie two, gained ground ugoif bis chah.' 
adi^rsary, notwithstanding the opposition of flie 
pope, till he was a ssassinated, in consequence of a ger.» 
private resentment. Ot&o TV. reaped^the benefit 
of a crime in which He^ ’nqt pahicipate; and 
became for some years bndisputed sovereign. 

But, haring offended.the., pope by not ^ntireW 
abandoning his imperial rights over Italy, he haOi 
in the latter part of his reign, *to contend 
Fredgric, „§pD. qf Henry. YI. who haring grown 
up to manhood, cjime into Germany as hew of the 
house of Swabia, and, what was not*very usual in 
hiTown history, or that of his family,, the favoured 
candidate of the Holy See. Otho IV. had been 
almost entirely deserted, except by hi.s natural 
subjects, when his death, in 1218, rcmaved every 
difficulty, and left Frederic* II. in the petw’eable 
possession of Germany. 

The eventful life of Fryderic II. was chiefly Kwi«ic n 
pas-sed iq, Italy. To preserve his hereditary dp-i 
minions, and chastise the Lombs^d cities, werej 
the l ^ipg olyects of his political and militaryj 
career. He paid therefore but little attention to 
Germany, from which it was in mn for aiiy*ein- 
peror to expect effectual assistance towards object^ 
of his own. Careless of prerogatives which it 
seemed hardly worth an effort to preserve, JbiJ 
siq^criQQfid the independency of the princes, which 
may be properly dated from his reign. In return, 
they readily elected his son Henry king of the 
Romans; and, on bis being implicated in a rebel¬ 
lion, deposed him with equal readiness, and 
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sabsti&ited Ws brolUlr Conrad at the emperor's 
request.^ But in the latter part of Frederic’s 
reign, the, ^dly hatred* of Rome penetrated 
beyOfid th^S^. After his rolemn^dej^i^on in 
council of Lyons^ he was incapable, in eccle- 

'wo^TvaV aceptre. 
^nocent IV. found however some difficulty in 
setting up a rival ^emperor. Ijl[|Rn|-y, laQdgi:axe>nt 
Tfaqnngia, made an indifferent figure in this cha- 
ritcter. Upon bU death, William, Count ttf Hol¬ 
land, ^^chown by the party ad verse .to Frederic 
and his son Conrad; and, after the emperor’s 
death, he had'sume success against the latter. It 
is hard indeed to say that any one was actually 
sovereign for twenty-two yearr that followed the 
death of Frederic II.; a period of contested title 
and universal anarchy, which is usually deno¬ 
minated the g^nd inte Ei yjinM W - the decease 
of William of Holland, in 1256, a schism among 
the electors produced the double choice of Richard 
earl of Cornwall, and Alfonso X. king of Castile. 
It seems not easy to determine which of these 
candidates had a legal majority of votes,! but the 


' Straviuy, p. 457. 
t Tlie election ought legally to 
have been made at Frankfort. Bat 
•tha'elector of Tieve*, baring got 
aeision of llie town, sliut oat 
archludiopi of Menu and Co¬ 
logne, and the count I’aUune, on 
p^ncc ofa|iprehfnding riolcnce. 
IVy met under the mb, and 
then elected Kichatd. Afler- 
watda Atfoiiao wa> clHnen In the 
roM of Treres,.Saxony and Brao- 
dtsbuig. Uiitonans difler about 


(he vole of Ottocar, king of Bohe¬ 
mia, nliich would (urn the scale. 
Some time after the electioo, h a 
certain that be was on the side of 
Hicliard. IVrhap we may collect 
from the opposite itatemeat in 
Strurius, p. 504. that the proxies 
of Uiiocar had voted for Alfonso, 
and that he did not think fit to 
recognise their act. 

There can be no donbi that 
Kichard was de /ado sovereigyi of 
Germany; and it u singubr, liiai 
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subseqDeoti«cognitkmofal9k>statl6ermaQy,1UKl cHas. 
a sort of possession'evidenced by pujjlic acts, 
which have been held valid, as wei| as the general oer.» 
consent of contemporaries, may jus^ fs in aikling 
Richard to the imperial list, jhc 'choice indeed 
was ridiculous, as he possessed no talents which 
could wmpensate for his want of power;, but tly 
electors attained their objects; to perpetuate a 
state of confusion by which tlieir own inde])en* 
donee was consolidated, and to plunder withoiit 
scruple a man, like Dull us at Rome, ru-h and 
foolish enough to purchase the first place ujion 
earth. 

That place indeed was now become a mockery siit* of iic 
of greatness. For more than two centuries, not- 
withstanding the tempirary influence of Frederic 
Barbarossa and his son, the itnpenal authority had I 
been in a state of gradual decay. From the time ' 
of Frederic 11. it had bordpred upon ab-solute in- 
significanpe; and the more prudent German primes 
were slow to canvass for a dignity^ little accom¬ 
panied by respect. The changes wrought in thty 
Germanic constitution during the period of tha 
Swabian emperors chiefly consist in tlie establish ’ 
ment of an oligarchy of electors, and of the tern* 
torial sovereignty of the princes. 

1. At the extinction of the Franconian line by* 
the death of Henry V., it was determined by the 

StniviiuUiouMMKrtibeeonliwy, nata* bin king, ikt 4iiimil4ra 
on the autborily of an iDitnimeat Ibchaniiuiregeoiillminini. 
of Hodolph, wbicb eapreiily dttig- p. iOJ- 
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CHAP. |Gr?i^^jae]bi]!ity,to m^e their empire practically 
{el ective, admitting no rightj or even naturarpre- 

mm eldest son of a reigning sovereign. 

Theiwhoicj^ljon former occasions had been made 
- by free antf g6ner^ suffrage. But it may be pre¬ 
sumed, that each nation voted unanimously, and 
Mcordipg to the disposition of its duke. It is 
probable too, that th^e leaders, after discussing in 
previoi^eliberations the me’rits of the sevei® 
candidates, suljmitted their own resolutions tolhe 
which would generally concur in them 
without hesitition. J\^ Ae election of Lothaire, 
in 1124, we find an evident instance of this pre¬ 
vious choice, or as it was called, pmaxation, 
from which the electoral college of GemaSpias 
been derived. The pripces, it is said, trusted the 
choice of an emperor to ten persons, in whose 
judgement they promised to acquie.sce.* This 
precedent was, in all likelihood, followed at all 
subsequent elections. The proofs indeijd are not 
perfectly clear. But in the famous privilege of 
Austria, granted by Frederic I. in 1156, he be¬ 
stows a rank upon the newly-created duke of that 
country, immediately after the electing princes 
>ost principes electores);t a strong presumptiori 
Uiat the nght^of pr«taxation was not only.^ta- 
Hlished, but limited to aiew definite perspns. In 
a letter of Innoceyt III., concerning the double 
election of Philip afad Otho in 1198, he asserts the 

• Slruv. p. 3.S7. .Vhoitdl. j 
1 331 


t SchltHlt, t. in p. 3!)0 
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latter to have hada majority in his favour of tbbse, chap^ 
U) whom the right of .election chiefly belongs (Jid 
quos principaliter spectatelectio).* AnSalawof* ger.. 
Otho in 120§, if it be genuine, to ^ ‘ 

exclusiWgr|vjl 5 g^JiS,JWfiO^^ Never- 

tbeleffl'soobsi^ is this important part of tlie 
Germanic sy-stem, that we find four ecclesiasticjd 
md two secular princes concurring with the regu- 
iar electors in the act, as reported by a contemiio- 
rary writer, that creates Conrad, son of Fredeae 
II., king of the Romans.^: This, howcvc/. may 
have been an irregular deviation front the priiuiple 
already established. But it is adnjittcd, that all 
the princes retained, at least during the twelfth 
century, their confuting suflrage; like the laity in 
an episcopal election, whose approbation foiitinued 
to be necessary, lung after thtf real power of choice 

had been withdrawn from them.§ 

It IS not easy to account for all the circiim- 
stances, that gave to scvon'spiritual and teraW 
princes Ais dthtinguishcd pre-eininence. The 
i n-e .eehh,shop s. Mcptz, Twcst uirf (’oh«ne, 
at the head of the Oerinan 
church. But the secular electors should naturally 
have been thc.iukfi# pf fqur,patww, Saxmiy'. 
Franconia, Swabm, and Bavana. find, how* 


• PWfcl, p. 360. 

i Schmidt,!.IV.p.to 

I Th« is notmentionpd in Siro- 
aiui, or the rther (»erm»n wnten. 
&it Deoint (Riroluiiom d 
1 is c. 9.) quotes the style of me 


»ct of elfciioo from the Chronirlf 
of Frtocis Pippin 
t ThMumioifcat h) the lanoua 
psssagn relating to the elmiona of 
f'hihp and Otho. quoua 
viui,p.4M.430. Swiool’l^. 
ubi iupn Schmidt, i- ir p »»■ 
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e?er, only the first of these in the undisputed ex¬ 
ercise of a vote. It seems probable, that, when the 
el»:tor^princes came to be distiofifuished from the 
reet, their piitiilege was consideml as peculiarly 
aoonectedVitb the di^harge of one of the great 
)ffice8 in the imperial court. These were attached, 
^ early as4he diet of Mentz in 1184, to the four 
Electors, who ever afterwards possessed them: the 
duke of Saxony having then officiated as arch- 
njarshal, the count-palatine of the Rhine as arch¬ 
steward, the king of Bohemia as arch-cup-bearer, 
and the margrave of Brandenburg as arch-cham- 
berlain of th^ empire.* But it still continues a 
problem, why the three latter offices, with the 
electoral capacity as their incident, should not 
rather have been granted to tke dukes of Fran¬ 
conia, Swabia, and Bavaria. I have seen noiade- 
quate explanation of this circumstance ; which 
may perhaps lead us to presume, that the right of 
pre4felection was not qbite so soon confined to the 
pVecise numbtir of seven princes. The final ex¬ 
tinction of two great original duchies, Franconia 
and Swabia, in the thirteenth century, left the 
electoral j^bts of the count palatine and the mar¬ 
grave of Brandenburg beyond dispute. But the 
dukes of Bavaria continued to claim a vote in 
•opposition to the kings of Bohemia. At the elec¬ 
tion of Rodolph in 1272, the two brothers of the 
house of Wittelsbach voted separately, as count 
Palatine, and duke of Lower Bavaria. Ottocar 


Sdinidi, I. IV. p. 78 
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was €xclade4 upon this occasion; aud it chai** > 

till 1290 that the suffrage of Boheuiia wal fuHy 
recognized. The Palatine and Bavarian Branches, •ger-. 
however, continued to enjoy their fafj^y vote con- * 
jointly, by adetermination of Rodolpb; ^pon vvhich 
Louis of Bavaria slightly inpovlited, by rendering 
the suffrage alternate. But the GoMen Bull of 
Charles IV. put an end to all doubts on the rightf 
of electoral houses, and absolutely excluded Ba- 
\aria from voting. The limitation to seven elec¬ 
tors, first perhaps fixed by accident, came to lx“ 
iinested with a sort of mysterious importance, aud 
certainly was considered, until times compara¬ 
tively recent, as a fundamental law of the empire.* 

2. It might aniiear natural to expect that an i’tii«.niKi 

, I I 1 «iiiiiU«l iit- 

oligarchy of seven persons, who had ^tlui.<i ex- liitOT nuU- 
cludi'd their equals from all^share in the election 
of a .sovereign, would assume still greater autlio- 
nty, and trespass farther upon the less |H>werful 
vassals of the empire. But ti’hilc the electors were 
cstabhshiitg their peculiar privilege, Uie class iifl- 
mediately inferior raised itsclfby iniportantacijui- 
sitioDs of power. The German dukes, men after 
they became hereditary, did not succe^ m oom- 
pelling the chief nobility witliin their limits to 
hold liicir lands in fief, so completely as the ficers 
(ff France had done. The nobles of Swabia re-, 
fused to follow tlieir duke into the field against 
the emperor Conrad Il.f Of Uiis ariatocracy the 

• Schaudt, 1. i» P IH- i''** t Pfcffd, p. 209 
AMter, p. 274. I'feml, P- '*3*- 
i65. Slnivntt, p.ill. 



llz 


STATE OF EUBOPE, 


CJHAP. 
' V. 

.OER- 

MAMX. 


Buperior class were denominated princes; an ap¬ 
pellation which, after the eleventh cfcntury, distin¬ 
guished them from the untitled nobility, most of 
whom were their vassals. They were constituent 
parts of alt diets, and though gradually deprived 
of their original participation in electing an em¬ 
peror, possessed, in all other respects, the same 
nghts as the dukes, or electors. Some of them 
were fully equal t<S the electors, in birth as well as 
extent of dominions; such as the princely houses 
of Austria, Hesse, Brunswic and Misnia. By the 
division of Henry the Lion’s vast territories,* and 
by the absolujc extinction of the Swabian family 
in the following century, a great many princes 
acquired additional weight. Of the ancient 
duchies, pnly Saxony and Bavaria remained; the 
former of which especially was so dismembtred, 
that it was vain to attempt any renew'al of the 
ducal jurisdiction. That of the emperor, formerly 
exercised by the counts palatine, went almost 
equally into disuse, during the contest between 
Philip and O^ho IV. The princes accordingly 
had acted with sovereign independence within 
their owo^fiefis, before the reign of Frederic II.; 
but the 1 ^|b| ftcognition of their immunities was 
reserved for two edicts of that emperor; one, i^ 
«]220, relating to ecclesiastical, and the other, m 
1232, to secular princes. By these he engaged 
neither to levy the customary imperial dues, nor 

* S«e Ae aningemrate made u Gennany, in PfeSd, p, 234. ttio 
MMcqneim of lleniy'i ferftiture, p. 437. 
which pTO qnile i new face to 
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to permit jurisdiction of the palatine‘fudge's, CHAf. 
within the limits of’a Slate of the empire;* con-, 
cessions, that amounted to little less than an abdi- oer*- 
cation of his own sovereignty. Frdift this«poch 
the territorial independence of the states may he 
dated. 

A class of titled nobility, inferior to Hie«priiic«li, 
were the counts of the empire^ who s^m to Iiau* 
been separated from the former in the twelfth 
century, and to have lost at the .same time their 
right of voting in the diets | In mijiu* p.irt.s of 
German), cliieflj in iTiineonia and upon the 
Rhine, there always existed a \eiy ftniiu-ious body 
of lower nobility, untitled, at least till modern 
times, but subject to no superior exeept the em¬ 
peror. These are Mippo.sed to !i:\\e beilimefmjw- 
diatc, after the destruction lif the house of Sira- 
bia, within whose iliichies they had been eompa*- 
hended ^ 


A shogt interval elapsed after the death •of 
ftblMUxdjuf Couwali. before thc,^cp)rs could be iii|»iiur,;. 
induced, by the deplorable .state of coiifu.sion into 
which Germany had fallen, to till tlic imperial 
throne. Their choice wa.s however |h^ best that 
could have been made. It fell upon Rodolpli 
.,^unt of Hansbur^', a^jooo: j;»I very ancient^ 
minif y, and m considerable jioss^ipns as well in 


* PfeRel,p 3B4 Puttci.p 23J Wlowi' Ego N iiiiiwn*iil«ul>- 
t In the uuUumenUi nUUDg to KiqMi. i'fctt:l, p J(/U 
AeelectionofOiholV ihepriDcn i p rutwr, p. 

•in their neam, Ego fi elegi ft JH .Slrunie., p Ml 
HiMcnpu liuttberounbonly.li 


VOI,. 11. 
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*CftAP. Swissrtfaad as upn each baBk-<^ithe Upper 
T?S^MpBSf«feentfy?fibwerftif1o 
(JER. electoralTO«a rchy. Rodolpi was brave, aclve, 
characteristic quality appears to 
have been good sepse, and judgement of the cir¬ 
cumstances in which he was placed. O f thjs.l^ e 
gjLve a 8 ignhljp^, 4 B relinquishing, the favwmte 
project oTso many preceding emperors, a gd Im - 
ing Italy altogether to itself, At home he mani- 
fe^ed ^rigilant spirit in administering justice, 
and is said to have destroyed seventy strong holds 
of noble robbers in Thuringia and other parts, 
bringing many of the criminals to capital punish- 
mOTt.* But he wisely avoided giving offence to 
the more powerful princes; and during his 
rdgn, there were hardly any rebellions in Ger¬ 
many. -- 

invwhDeirt It was a vcry reasonable object of every emperor 
Aiiwi «idi to aggrandize his family by investing his near 
kindred with vacant fiefs; but no one was so for- 

i tuiiate in his opportunities as Rodolph. At his 
accession, stria, Styria, and Carniola were in 
^ the hands of Ottocar, King of Bohemia. These 
extensive and fertile countries had been formed 
into a mar?Il i^margraviate, after tlic victories of 
Otho the Great over the Hungarians. Frederic 
. *Barbarossa erected them into a duchy, with ol^y ^ 
distinguished privileges, especially that of female 
succession, hitherto unknown in the feudal princi- 

* Stiuntti,p 530 Coxe'tlliM. intemung account of Rodolpii't 
of Ilwie of Aotirn, p 57 lliii * retgn. 
talul A wnk conluni a full god 
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jMlities <rf Ctemflmy.* Upon tlie extii^pMi ot ciiah 
the house o^ Bambeig^ which had enkyed this 
duchy, it was granted 6 y Frederic IL Ini cousin* ger» 
of his own name; after whose deati^i (fisi^ted 
succession gave rise to several^chaflgds, and ulti¬ 
mately enabled Ottocar to^in possession of the 
country. Against this king of j^bemk BodoI|iJ|^ 
waged two successful wars, and recovered thej 
Austrian provinces, w'hicli, as vacant fiefs, hel 
conferred, wdth the consent of the diet, upon hijf I 2><3 
son Albert-t 

Notwithstanding the merit and Yopiilanty of .•'uh'ofiv 
Rodolph, the electors refused tiiicJuise his sonpEipil " 
king of the Romans in Ins life-time; and, a^ cr hi st 
death, determined to avoid the appearance of a.i«I|.iiu. 
hereditary sueces'^ion, put Adolphus of .ubfn i 

upofl tlm thtyjuc. There is*iiei_\ little to attract , „ 
notice in the domestic history of the empire du- 
nng the next two centuries. From Adnipluis to 1314 


• The jinvilc^j of Auitna were 
cranted to tlie margrave Henry in 
I l.'iO, by nay of indcmnily for hiv 
ri'vtilution of Bavaria to Henry the 
I.ioii The lerrilory between the 
Inn and the Kmv was wparated 
from the latter pronnoe, and an¬ 
nexed to Austria at lint time 
The dttfcei of Austria are declared 
'* equUfa rank to the palatine arcli- 
dukel^(aidu.ducil>u4 palatmis) 
This expiestioii gave a hint to tlie 
duke Kodolph IV. to assume tin 
title of. ambdukf of Ausina. 
Schmidt, ivj|h. p i'.'O iredtrir 
H. even erqU the duke of .Xus- 
tiia king I 'A eery cunous fact, 
■hough neither lie nor his ‘ueef- 
•Ofs erer assum^ the title. Strn- 


VIII'., p 4iiJ. Tlie nivtninient runs 
as fulluns HfliaUis .Xiistria it 
yvru', euiii pittiiiintiis tl iirmi 
nisinisi|Ont haileiiiis haliuii. ad 
nomen et lionoitni ri-i;ium*triin 
frn-nlrs, t« bctenus ilii(.itiJtiin 
pnrdi'tnmmdapMk, >lr puti stall- 
iinslia- pit niradhiect inagnibi i nli.i 
hie nail prumoicmus iii rrgam, |n-i 
hbertaies it jura pravlirtum re"-» 
nuni luuD prwsentis cpigrammatis 
auiluntate donaotci, quw regiani 
dieeaiit dignitatem ut Uuuen <* 
honorequem tibt libenter addimiis, 
iiihil bonuris el juris nmtii di.iil< - 
lUM aut impcm luhtialutur 
t Sttunua, p. .xyx Sihineli 
Coif 
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*auAP. |Sjns0|[)}a^, every emperor^ to struggle 
(against a competitor, clasi^g the majority of 
ssa* {votes at bus election, or against a combination of 
'^•’totieiiV. ^ elpctoni to dethrone him. The imperial autho- 
wfwcsijHi gteJ:e.4ftd wefeAefieetwe^" yet it was 

' M7? frequently made a subject of reproach against the 
1400.^ ^perors, that they did not maintain a sovereignty 
s^rfnnd. ojjg disposcd to Submit. 

It may appear surprizing, that the Germanic 
confederacy under the nominal supremacy of an 
emperor shdtild have been preserved in circum¬ 
stances apparently so calculated to dissolve it. 
But, besides, tiic natural effect of prejudice and a 
famous name there were sufficient rea.sons to in¬ 
duce the electors to preserve a form of government 
in which they bore so decided a .sway. Accident 
had in a consnlerahle degree restricted the elec¬ 
toral suffiages to seven princes. Without the 
C^lege, there weie hou.ses more substantially 
powerful than any within it. The dudj^of 
Saxon y had been siibdiv ided by repeated parti¬ 
tions anioiig children, till the electoral right was 
vested in a prince who |iossessed only the small 
territory of Wittenberg. The great families of 
Austria, RjMria, and Lu.\em1nirg,’''fhoug!i ndt 
elccBfalV wVre the real lic|fc o? the German 
body; and though ^le two (Bjier lost minfet^ 
their mtliienee for a time tliildlhgh the |»mimus 
custom of partition, the empire sei^do-** looked 
for its head to anv bther house than of these 

three. * ' 

While the Gen^any re- 
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tained their oiigmal character of offices or^vem- 
ments, they were ofi^rs e, even t hoi yh consi- 
dcred as hereditary, apt.^u^ect to partition amoi^ 
"cj^dren. When they acquired thc^ nature of 
fiefs, it was still consonant to.the principles of a 
feudal tenure, that the eldtest son should inherit 
according to the law of primogeniture; au inferiy 
prevision or apanage, at most, being reserved for 
the younger children. The* law of England 
favoured the eldest exclu.sively; that of France 
gave him great advantages. But in (leBiiatiy a 
different rule began to prevail about the thirteenth 
century.* An equal partition of’the inheritance 
without the least regard to priority of birth, wai 
the general law of its principalities. Sometime! 
this was effected by undivided pov»es.sion, or 
tenancy in common, the lifothers residing toge¬ 
ther, and reigning jointly. This tended to pre¬ 
serve the integrity of dopiinion. but as it wai 
freqicentiji incommodious, a more usual pract)pe 
was to divide the tcjfritpry From fSiieh partitions 
are derived those nunieroiis independent princi¬ 
palities of the same house, many of which still 
subsist in Germany. In 15S9, there were eight 
reigning princes of the Palatine fiunily; ami 
foiyle en, in 1675, of that of' Sa\(my.1 Origjjpliy, 
tMtjiartition.s were in general alisolute and with-^ 

• Schmidt, u IV p, 6«i Ifi'flel, rule; hw I fiiul tin- lutuiv of lUili u 
p. 2S9. niaintmnii that partitioni dMiri inln iwn hramliit, Bxlni 
not tnlrodueed till tin l*iict cMWwliHcis, m 11W,-lUi n^hu 
end of the thirtcenili oentOTy. <if toiiiiijl ri->cr<Kin 
Tbu m.iy be inie, u a gent ml t i'li'lfcl, ibid I'iiim, p. IH'i 
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CHA^out r^Tsion; J[)uC as their effect itf wejJtening 
became evident, a jJiactice was introduced 
•GSR.J of making compacts of reciprocal succession, by 
MANis^ a 6ef was prevented from escheating to the 
impire, unfil *all the male posterity of the first 
eudatary should be ’extinct. Thus, while the 
jierman empire survived, all the princes of Hesse 
)r of Saxony had reciprocal contingencies of suc- 
lession, or what our lawyers call cross-remainders, 
breach other’s dominions. A ..A ffere nt -system 
was gsaduall^ adopted.^ By the Gol.den. BuU o f 
C|,{irlQB TV. tl^e electoral- teriUory, that is, the 
particular district to which the electoral suffrage 
was inseparably attached, became incapable of 
[Mirtit ion. and was to descend fto the eldest son. 
In^^ti|ie_fifl*eiUll''e«rtnry, the present house "of 
Brandenburg set thedirst example of establishing 
primogeniture 1)^ law; the principalities of Ans- 
pach and Bayreuth w'(;rc dismembered from it for 
the benefit of younger branches; but it was de¬ 
clared tliat all the other dominions of the family 
should for the future belong exclusively to the 
reigning elector. This politic measure was 
adopted in several other families; but, even in 
the bixteenfli century, the prejudice was not 
removed, and some (icrman princes denounced 
curses on their (xisterity, if they should introliBce 
the impious custom of primogeniture.* 

Weakened by these subdirisions, the princi¬ 
palities of (Jermany in the fourteenth and fifteenth 
centuries shrink to h more and more diminutive 

• i’ulter, )i. 2R0. 
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size in the Scale of nations. Ketone family, thPcuAi* 
most illustrious of the former age, was less’ex- 
posed to this enfeebling system, tfenry Vlf obiu' 
counLoCJ<UJ*<oby^ a raan of much 
sonal merit than hereditary ^poftatice, was ele- 
yfitfif! .ifl lifil?8 Most part oflis 

short reign he passed in Italy; but he ^ad a for¬ 
tunate opportunity of obtaining the crown of 
Ihjhemia for his son. John Ifing of Bohemia did 
not himself w^ear the imperial crown; but three of 
his descendants possessed it, with less interruption 
than could have been expected. ITis son Charles 
ly. su cceeded Louis of Ba\aria ih J347; not indeed 
witliout opposition, for a double election and a 
ci\il war were ^natters of course in Germany. 

Charles IV. has been treated with mure derision 
b^ his contemporaries, and consequently by later 
writers, than almost any (irince in history; yet he 
was remarkably successful in the only ohjecta 
that he ^eriously pursued. Detieient in personal 
courage, insensibk.of huuuliatiun,^ending witfioiit 
shame to the pope, to the Italians, to the electors, 
so jKKir and so little reverenced as to bo arrested 
by a butcher at Worms for warit of payiTig his 
demand, Charles IV. affords a proof that a certain 


dexterity and cold-blooded perseverance nay oc- 
dlbionaliy supply, in a sovereign, the want of mofe. 
respectable qualities. He has been reproached 
with neglecting the cin|>irc. But he never designed 
to trouble himself about the empire, except fur 
bus private eiuLs. He did not neglect the kingdom 
of l^hemia, to which he almost seemed to render 
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JJ^^coi^ered as Pfeef of the empire, and indeed 
to an electoral vote by no other 
J*W' Charles, however, gave the states by law 
' the ri|iit of ehasing a king, on the extinction 
the royal family, wticfe seems derogatory to tbe ^ 
ii^rial prerogative.* It was much more mate- 
rial that, upon acq^uiring Brandenburg, partly by 
conquest, and par^T))^ a'compact'of succession 
in j373, he not only invested his sons with it, 
which waT’conlormaHle to usage, but annexed 
that electorate* for ever to the kingdom of |^he- 
mia-f He con|ilmtly resided at Prague, where 
h^ounded a celebrated unirersity, and embel¬ 
lished the city w'lth buildings. T his kingdom , 
augmented^also during lii.s reign by the acquisition 
of Silesia, he Dequeu^ed to his .son Wencesialiis, 
for wffqm, by pfiancy towards the electors and thfe’ 
court of Rome, he had piocured, against all recent 
example, the imperial, succession.^ 

IJie reign of Charles I V^ is distinguished in the 
constitutional liKslory of the empire, by his 
G olden B ^yjj, an instrument which finally ascer- 
:ainecj the prdfcgatives of tlic electoral college. 
The (Joldcn Bull terminated the disputes which 
ltd arisen between different members of the same.. 
iK)u.se as to thcir right oi‘ suffr;^, which vvas 
dared inherg})^t m certaip definite Smtories. Tbe 
number was absolutely restrained to seven. The 
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* .Simviui, p 041. ' t Siiuviw, p. 6.17. 
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{place of legal impeiial ^ib^olKwas at chiah 
■Frankfort; of coronations, at Aix-l^h^Mlle; 
the latter ceremony was to be perfoitim by mie cte* 
:archbi6hop of Cofogne. These regalatipns, though 
V^sonant to ancient Ui^ige, h^d nett {Qways Wn 
observed, and their neglect had sometimes ex¬ 
cited questions as to the validity of elcetiony 
The dignity of elector was enhanced by the 
Golden Bull as highly as an iinperial edict could 
carry it; they were declared equal to kings, and 
conspiracy against their jiersons incun;ed the 
penalty of high treason* Many otfier privileges 
are granted to render them ovSk*- completely' 
sovereign within their dominions. It seems ex-^ 
;raordinary that Charle.s .should have v oluntarily^ 
elated an oligarchy, from whos^f pretensions his 
processors had frequcnflv'VJuffcred injury. But 
he had more to apjirohend from the two great 
families of Bavaria and Au.strm, whom he re¬ 
latively dyiresscd by giving such a preponderanije 
to the seven electors, than from arjy’ members of 
tlie college. By this compact with Brandenburg, 
he had a fair prosjject of adding a second \otc to 
his own; and there was more roolT for intrigue . 
and management, which Charles always preferred 
to arms, with a small numlier, than with the whole 
body of princes^ * 

The next reign, nevertheless, evinced the dan -1 


• PWfci, p. m. Pu««. p 
in. Schmidt, t If. a i«i 
Thf flohlrn Hull n«t Oi>') 
the Kiddiia, lull', in aWnu ti- 
chnion o( Haiana, imi atStltd * 


cmMvmny of long itinding b»- 
twnn the two biaorlio of tlw 
liousc of Saxony, W lUenlMiK and 
l^iurnU m, HI “< *h» 
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rfHAP. ger'oftWinfthe electors with «uch prepon- 
wvk«'. doating^thority. WeQggg}ajU8» a supine and 
MA^ »<duptuo^ man, less respected, and more negli- 
fWimt Go^ny, if possible, than his father, was 

A. regularly 

TOs righ t, if it is to be oon- 
#idcred»aB a right, the^had already used against 
'Adolphus of Nassau'in i^dSraS'rarainsrTouis 
of Bavaria in 1346. Th^ .chose JBobert .p^unt 
R datine in stead of Wencestaus; and though the 
latter dia not cease to have some adherents, Robert 
has generally been counted among the lawful 
emperors.* P|)on his death, the empire returned 
to the house of LurXemiburg; Wenceslaus himself 
waving his rights in favour of his brother Sigis- 
mund, king -^jHungary.f 
The house’of Au>dria had hitherto given' but 
two emperors to Germany, Rodolph its founder, 
and his son Albert, \yhom a successful rebellion 
elevated in the place of Adolphus. Upon the 
death of HenVy of Luxemburg, in 1313, Frederic, 
SOD of Albert, disputed the election of Louis duke 
of Bavaria, aUedgmg a majority of genuine votes. 
This produced a civil war, in which the Austrian 
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* Many of tite ditea, beside* 

• some lirmces, rimtinued lo recog- 
mie Wenceslaus tinoughout (he 
life of Robert, and the latter mis 
so much considered u an usurper' 
by foreign state*, that his ambas¬ 
sadors were refused admittance at 
the council of Pna Strarita, p, 
65a. 

f This election of Signmund 
m. apt uBOontested Jesse, or 


Jodocus, maignvr of Sfotam, 
havtng been choseu, as far as ap¬ 
pears, bf a legal majority. How¬ 
ever, his death wilbin three mouths 
removed the difficultv; and Jo*se, 
who was not crowned atFtaaUbrt, 
has never been reckoned among the 
ampeiors, thoorh modem.cntics 
agiW that hit title was legitimate. 
Siniv p.6(H. I’feffel, p 6IS. 
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party were entirely WMited. xfcough tkeyrf- ckm 
vanced no pretensions to the impen^ 
during the rest of the fourteenth wtury, Ihe geH- 
princes of that line added to their, posff^sjons'* **'*'■ 
Carinthia, Istria and the Tyrd.* As a counter¬ 
balance to these acquisitions, they lost a great part 
of their ancient inheritance by unsucceiwful w(l» 
with the Swiss. According to the custom of par¬ 
tition, so injurious to princely hou.ses, tiieir domi¬ 
nions were divided among three brarrches; 5nc 
reigning in Austria, a .second in Styria ond the 
adjacent provinces, a third in^thc Tyrol and^"^*'- 
Alsace. This had maconsjdcrabi^legree eclipsed 


the glory of the house of Hajisbiirg. But it was 
now its destiny <o revive, and to enter ufion a 
career of prosperity, which has ^er^ince Inscn 
pcnnancntlv interrupted.'AJ[l)ert, duke of Aus-, 
tria, who had married Sigismund's only daughter, 
tlie queen of Hungary and Bohemia, was raised t ef 
tl^imywial throne upon the death of his fatherJ 
in'Taw’ liuJii; l^a^ng 

his wife pregnant with a son, Ladislaiw Posthu- 
ntya, who afterwards reigned in tl^ two kingcloms 
just mentioned; and the choice o^he 
upon Frederic, duke‘s Ni^na'sccon^u'*'"“ 
thelMt ’'era{;^'ror;' from wUc'postenty it never 
departed, except in a single instance, upon the 

extinctionof his male line in 1740. 

Frederic in,vreig n^,fiftyih![^i!”i * 

perlSnESTSTof !»“ ^ 

personal character was more insignificant. With ||g5 
better fortune than could be expected, considenng 
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bo^ # 61 ^ cxtctttastances, be escaped any overt 
^attempt Ip depose him, thoug;h such a project vras 
sometime^n agitation. He reigned during an in- 
terest^g age, full of remarkable events, and big 
with others of hjore.leading importance. The de¬ 
struction j)f th e Gr eek empire, and appe aran ce*^ 
Wfe victorious crescent upon the Danube, gave an 
unhappy distinction to the earlier years of his 
r«gn, and displayed his mean and pusillanimous 
ch&racter in circumstances which demanded a hero. 
At a later season he was drawn into contentions 
with France and Burgundy, which ultimately 
produced* a new and more general combination of 
European politics. Frederic, alway.s poor and 
scarcely able to protect himself* in Austria from 
the seditions his subjects, or the inroads of the 
king of Hungary, w'afyet another founder of his 
family, and left their fortunes incomparably more 
prosperous than at his accession. The marriage of 
hiason Maximilian with the heire.ss of Burgundy 
began that aggrandizement of the house of Aus¬ 
tria, which Frederic seems to have anticipated.* 
The electors, who had lost a good deal of their 
former spirit, and were grow'ii sensible of the 
necessity of chusing a poweiful sovereign, made 


* 11m bmoui device of Auitria, 
A. E 1.0. U. WM flryl lued by 
JFndcnc III. nho *do(tfed it <m 
Ut piaM, booka, and buildiagi. 
Hww intad* land for, Austna 
tM Impwut OrbiU|i|||o; or, 
M OofML AUvs4I^Hbh lit 
Ottmt^ UMerthiiiiMiRatd u- 
'■iMjiini ttr I mr* ~~h- not 


aafo in an inch of his dominioni. 
StrUTius, p. 732 lie confirmed 
the uch-ducal title of hii fiunily, 
■which night Ncm implied in tm 
onginal giwtof Frederic I.; and 
hMowed other hirt privStm 
abort princes a the «a|n«. 
These are enumeiatrd inXoM'i 
Honse of Austria, vol. i. p!%3. 
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BO opposituHi ft) Maximiliaa's t)lcomutg^iig of ciiAy.* 
the Romans in bis father’s life-time. Ihe Aus- 
than provinces were re-united, either^nder Fre-* 
dene, or ip the first years of Maximil^; ^ that, 
at the close of that period wlych we*denmninate 
the Middle Ages, the Geiman empire, sustained 
by the patrimonial dominions of its chiefs becanyt 
again considerable in the scale of nations, and 
capable of preserving a balanci between the am¬ 
bitious monarchies of France and Spain. • 

The period between .Rudolph api^pedtftc JUI- 
i j^distiiurmsK^ jbv no circumstance*so interesting 
as t he prosperous state of the freeampcnal cities, 
which had attained their maturity about the coni- 
incncemcnt of tlu^t mtemil We find the cities of 
(jiennanv, in the tenth centurv, divided into such 
as depended immediately ii^on the empire, which 
were usually governed by their bishop as im}H'rial 
vicar, and such us were included in the territories 
of the du^cs and counts.* Some of the forn^er, 
lying principally upon the Rhine ui^l in Fnincoiiia, 
acquired a certain degree of imjKirtancc before the 
expiration of the cleienth eentury. Worms and 
Cologne manifested a zealous attachment to Ifenry 
IV. whom they supported in despite of tlieir 
bishops.t Uis son Henry V. granted privileges 
of enfranchisement to the inferior townsmen of ^ 


> 

• Pfefltl, n IfiT Hic mho* 
)do{tted the Mr |«1 m 7 in tl«- 
ntn which Brx hnil mtmiuced 
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biilMpi, pnilmbljf a Muaicis 
liaLiaM 10 Uir lay inMocncf. 
ihilMr, p. 136 SlinvMt, p. Uf, 
t S^midi, 1. Ill p- 33« 
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£uttzaD%4rho had hitherto beeo^^nguished from 
the upper class of freemen/ and particularly re¬ 
lieved thm from oppressive usages, which either 
gavB '^e wjiole of their moveable goods to Uie 
loid up<m their deqease, or at least enabled him 
to seize the best chattel as his heriot.* He took 
th^ temporal authority of the bishop, at least 
in several instances, and restored the cities to 
a more immediate dependence upon the empire. 
The citizens were classed in con^anies, according 
to their several occupations; an institution which 
was speedily adopted in other commercial coun¬ 
tries. It does not appear, that any German city had 
obtained, under this emperor, those privileges of 
chasing its own magistrates, wlrch were conceded 
about the ^ame time, in a few instanj^ to thc^ 
ofFrance-t Gradually, however, tnWbegan^ 
elect councils of citizens, as a sort of^pate dK- 
magistracy. This innovation might perfiaps tahe 
place as early as the reign of Frederic Ji;,"!; at least 
it was fully established in that of hif^ grandson. 
They were at first only assistants to the im|)erial 
or episcopal bailiff, who probably continued to 
admihister criminal justice. But in the thirteenth 
century, the citizens, grown richer and stronger, 
either purchased the jurisdiction, or usurped it 

* Sciimklt, p. 242. Pfefi«l| p. lbougi\|pnprfs< mention 19 made 
M3. Dumont, Corpt Diploma- of any municipal junsdiction, yet 
tH|iie, 1.1. ^ 64 It aeema im|ilied in the foUowHig 

f Schan p. 24S. noidi: Canaam in ciTitate jum 

t luthemrt ergiliitudly Fro. Iiic ooMeriaUm non epiacopoi atit 
dentl. loSpnrein 1IS2, conSni- alkpotMtaaeairaeivilalemdeUr- 
mgaiideiibaciB|thatofUeinyV maMcMpullei Daiiioal,p.t08. 
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througli die tof^;i»jMglect, or drofe out dk| bailiff CBAl^ * 
by force.* Thegreat^icvolution in Franconia ibd 
Swabia occaaioned by the fall of the Ho^enatauf-* call# 
fen family completed the victory of^ the |ilici. 

Thoae which had depended i^khi •m^iate lorda 
became immediately connected with the empitv; 
and with the empire in its state of feejDleneitiiy 
when an occasional present of money would easily 
induce its chief to ac(|uicsce iif any claims of im¬ 
munity which tlic citizens might [irefor. • 

11 was a 

which the reached, atid of their 

immediacy, that they wm.adnutteilUia place in 
;]ptjdt^j 0 i:£cumiaieet^ the confederacy. 

They were tacitacknowledged to be cipially 
sovereign with the electors and princes.. i\o proof! 
exists of any law, by whiah they were adopU'd 
into tlie diet. We lind it said, that Uodulph of 
llapsbtirg, in 1201, renewed his oatli with the 
princes, itmls and cities, llider the emperor llenty 
VII. there is unequivocal mentioixuf the tliree 
orders conqiosing the diet; electors, princes, and 
deputies from cities.! And in 1344, they appeal as 
a third distinct college in the diet of Frankfurt.| 

The inhabitants of these free cities always pre¬ 
served their respect for the em])Oit>r, and gave him 
much less vexatimi than his other subjects. Hr' 
was indeed their natural friem^. But their nobility 


* Sdinidt, L jr. p. 06. Pfeflel, •hiiA'm, df luo inMau rt dt f»r- 
p, 441. UMimm tmiiM m Italum dMpo- 

t JHuui iln Kx m Wido&u- nnu ' Aodw ajHid Sitoidt, t 
£liiw cm pnodpibu altdanbiit n, at. W 
tt ifaa pnaapam it tmiMm 1 flsbl, |. 38«. . 
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gsiniiPi their oatur^fifeinies; and'the 

vtf teWF jfflTts of Germany were me scenes oFhro- 
GEB- COJM^pable warfare between the possessors of tot- 
ti^ipd^sfles and the inhabitants of fortified cities. 
Etch party 1 l^as frequently .the aggressor. Hie 
nobles were too ofterf mere robbers, who lived 
^fpon the plunder of travellers. But the citizens 
were almost equally inattentive t^jjftTights of 
others. It was their policy to ofFnHprivileg 
^^burghership to all strangers. H^wnisantryj 
feudal brds, flying to a neighboiilif^TOwn, fq 
an Myl u m c onstantly open. A mdj||tude of i 
thus seek^ing;as'.it were,s^ctuary,^welt 
suburbs or liberties, between the city walls-' 
the palisades which bounded ths territory. Hence 
they w'cre callet^ , pfali|buf gpr. or burgesses of the 
palisades; and this nd^ro&cliinent on the rights of 
the nobility, was .positively, but vainly, prohibited 
by several imperial edjets, especially tlie Golden 
Bp|l. Another class 'tvere th ejAusburg ^-r. or out- 
D^hers, whi. had been admitted to prinleges of 
citizenship, though resident at a distance, and 
pretended in consequence to be exempted from < 
all (Aies to their original feudal superiors. If a lord 
resisted so unreasonable a claim, he incurred the 
danger of bringing down upon himself the ven* 
geance of the citizeas. These ou^Hirgbers are in 
general classed un^r the general name of Pfahl- 
burger by contemporary writers,* 


* Schmidt, t IV p 98 , LtI p. OfoH. t. l*iiUbareer Ftacboiug 

rS. PfeiM, |>. 403. Du CfD^, is Mtsd Inn tha sroni. 
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As the tDwiyitere conscious of theVh^t^ed chap. 
which the nobility bore towards them, it|Was their* 
interest to make a common cause, and render OEit> 
mutual assistance. From this neces.sity of jmain- *’^**y* 
taining, by united exertions, their general liberty, *«?-■ 
the German cities never suffered the petty jea¬ 
lousies, which might no doubt exist among themf 
to ripen into such deadly fe^ds as sullied the 
glory, and ultimately destroyed the freedom of 
Lombardy. They withstood the bishops and 
ftaruns by confederacies of their ovp, frafhed ex¬ 
pressly to secure their commerce against rapine, 
or unjust exactions of toll. Mdrfe than sixty 
cities, w’ith three ecclesiastical electors at their 
head, formed the league of the Khin c in 1255, to 
rejK'l the inferion nobility, who, having now be- 
coine immediate, abused tftat independence by 
perpetual robberies.* The Hanseatic Hnion owes 
its origin to no other cause, and may be traced 
perhaps tfl»rather a higher date. About the ytflu* 

J37(), a league was formed, which, though it did 
not continue so long.'Tieems to have produced 
^more striking effects in Germany. TTic citici of 
Swabia andJhe Rhijie.united themselves in a strict 
^mfeSeracy a gainst the pjmees, and especially 
the families of Wyrt?raburg and Bavaria. It is , 
said that the emperor Wenccslaus secretly abetted 
their projects. The recent successes of the Swiss, 
who had now almost established their republic, 
inspired their neighbours in the empire with ex- 


* Stninu, p. 496. Siteidi, I iv. p. lOI. VMM, p. 4IS. 
VOL. II. K 



)3Q fiTAT|: OF EUHOPE 

*<a0AP. pecta^j|j||i whiqh the event lealize; for 

,they we defeated in this war,** and ultimately 
rfER. compelled to relinquish their Idhgue. Countqp- 
a88oci|tions, were formed by the nobles, styled 
mciety of St. George, St. William, the Lion, ot 
the Pantiier.f 

Pmiocui 'vThe spirit of political liberty was not confined to 
empj^ the free immediate cities. In all the German prin¬ 
cipalities, a form olf limited monarchy prevailed, 
reflecting, on a reduced scale, the general consti¬ 
tution of the empire.^As the emperors shared! 
their legislative sovereignty with the diet, so _a jJL 
thiijpxinccs wl*o* belonged to that assembly had^, 
their own Jjronnd^^Stfttfis their 

leiidal'vassals, and. of the mecUatc towns within 
their territorj'. No bijc could be-mifosed without 
consent of the titatos;''and, in some countries, the 
prince was obliged to account for the proper dis¬ 
position of tlie money granted. In all matters o|j 
in^iortancc affecting the pnnci[>ality,.^iid es|KH 
cially in cases of partition, it was necessary to 
wnsult them; and Uiey soinetiracs decided be¬ 
tween competitors in a disputed succession, though 
this indeed more strictly belonged to the emjieror. 
The jinnincial states concurred with the prince in 
making laws, except such as were enacted by the 
general diet. The city of Wurtzburgh, in the 
fourteenth century, tells its bishop, tliat if a lord 
would make any new ordinance, the custom is 


' Struvius, |> i,4‘> I'fcBl'l, |> ji!(i Sdimnli, I t p lu., i ti p.7S 
1‘uUcr, |i. 1'I3 
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that he must ebLritIt the citizens, who hi^ttMwayt ctiAf. 
opposed hii Innovating upon the ancjpm lawn, 
without their consent.* uru^ 

The ancient imperial domain, or tposs^sions 
which belonged to the chief of,the ftm’pire as such, nf 
had originally been \ery extensive. Besides large ^ j 
estates in every prorince, the territory upon eaifiir 
bank of the Rhine, afterwards occupied by the 
Counts Palatine, and ecclesiastical electors, was, 
until the thirteenth century, an exclusive pfo- 
perty of the empcnir. T^iis imjierial domain was 
deemed so adequate to the sup|)ort of his dignity, 
that it was usual, if not obligiitory, for him to 
grant away his patrimonial {loinains mMtn hisclec- 
ti<tn. But the necessities of Frederic II., and the 
fonj confusion that ensued upon his death, caused 
the domain to be almost eiJ^irely dissipated. Ro- 
dolpli made some efiort.s to retrieve it, but too • 
late: and the jxior remaiiui of what had belonged 
to Cliarloaiagne and Otho were alienated by 
Charles IV.^ This pfisluced a neecssary change 
in that part of the constitution which deprived an 
emperor of hereditary possessions. It was how¬ 
ever some time before it took place. Even Altiert 
]. ermferred the duchy of Austria u{K>n his sons 
when he wa.s chosen emperor.| Louis of Bavaria^ 
was the hrst who retained his hereditary domi¬ 
nions, and made them his residence.^ Charles 

* Sebmidt, t Ti. |> ft, PuMcr, ^ Strarius p Oil. Iiilhnapi- 
p. 236. lulation of Hotierl, it wa« expr^dy 

t ISHfrl, p 580 premM, that lif should mam 

j Id p 4'.>t Strutmt, p, .Mu any mhratni hrffur the domtin, 
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'cja A p. IV. an4 Wenceslaus lived almoR^holIy in Bo- 
^heinia; Sigismund'chiefly in Hungary; Frederic 
ra- III. in Austria. This residence in their hereditary 
countries, ^vhilc it seemed rather to lower the 
imperial dignity, and to lessen their connexion 
with the general confederacy, gave them intrinsic 
#*wer {pid influence. If tlie emperors of the 
houses of Luxemburg and Austria were not like 
the Conrads and ‘Frederics, they were at least 
very superior in importance to the Williams and 
Adoljihyses of the thirteenth century. 

accession of Maximilian nearly coincides 
iw““ with the expedition of Charles Vllf. against 
149.5 and I should here close the German 

history of the middle age, we^e it not for the 
gij;atj?])(^h which is made by the diejt of Worm.? 
*- Vhis assembly is celebrated for 'the 
establishment of a perpetual public peace, and of 
a iiaramount court of justice,Mh?Tf^vfel Cham- 
\bcf. 

IS" , which produced continual 

pubbe hostilities among the French nobility were not 
• likely to ojieratc less powerfully on the German.s, 
c([ually warlike with their neighbours, and ratbet 
less civilized. But while the imperial government 
was still \igor(ms, they were kept under some 
restraint. Wo find Henry III., the most fjowerful 
of the Franconian emperors, forbidding all private 
defiances, and establishing solemnly a general 
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peace.* After his time, themtural tendency of chaK 
manners overpower^ all attempts to «coerce it,* 
and prirate war ra^d without limits in the em- . gge 
pire. Fr^eric I. endeavoured to r^ress4t by a 
regulation which admittedjtsicgality. This was 
the law of defiance (jus diffidationis) which rc' 
quired a solemn declaration of war, ahd thref 
days notice, before the commcmccment of hostile 
measures. All persons contravening this pro\i- 
sion were deemed robbers and not legitimate 
enemies.'f Frederic II. ciurried tho restraint far¬ 
ther, and limited the right of self-redress to eases 
where justice could not be obtained. Unfortu¬ 
nately there was, iti later times, no sufficient pro¬ 
vision for rendering justice. The Gorman onijiire 
ind^-ed had now assumed ^ jicculiar a character, 
and the mass t)f states who composed it wi-re m so 
many resjK’Cts .so\ereign within their own terri- 
tones, that wars , unless m ftiemseUes unjust, could 
not be mSBo a subject of rejiroach against tliAii, 
nor considered, strictly speaking, as private. It 
was certainly most de.sirable to put an end to them 
by common agreement, and by the only iiK'ans 
that could render war unnecessary, the establish¬ 
ment of a supreme jurisdiction. War indeed, 
legally undertaken, was not the only, nor thu 
severest grioance. A very large proportion of 
the rural nobility lived by robterj.j Their cas- 

* Pfeifel, p, 312 • G«niMm uquf AIrmanni.qut- 

t SchiDidl, t. IV p. 108 el in- bui ermw patnmonn ad vuiiitn 
frt. PMet, p MO. Pliiiw, p wppeWjethovquiproculHrtiilmv, 

205. Bui (|ui cwtellu e< oppiduli* dwm- 
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clHAP. ties, itAhe niinslpl bear witness, were erected 

upon Inaecessible 'Eills, and iH'defiles that com* 

, raand the public road. An ar^bishop of C(dogne 
havings built,a fortress of this kind, the governor 
inquired how he fvas to maintain himself, no 
revenue having been assigned for that purpose, 
'file prelate only desired him to remark, that the 
castle was situated near the junction of four 
roads.* As commerce increased, and the example 
of French and Italian civilization rendered the 
Gennaifs more sensible to their own rudeness, the 
presen-ation of public peace was loudly demanded. 
Every diet uh3er Frederic III. professed to oc¬ 
cupy itself with the two great objects of domestic 
reformation, peace and law. Temporar)' cessa¬ 
tions, during which ^ all private hostility ^as 
illegal, were sometimes enacted: and if observed, 
which may well be doubted, might contribute to 
accu.stom men to habits of greater tranquillity. 
Tile leagues of the cities were prolfably more 
efficacious checks upon the disturbers of order. 
In 148(3 a ten years jieace was proclaimed, and 
before the expiration of this period the jicrpetual 
abolition of the right of defiance was happily ac¬ 
complished in the diet of Worms.f 
. These wars, incessantly waged by the states of 


ihintur, fHumsi mo^ pars /airo- 
ruMOife^nriiiobiteiccnseut. Pel. 
ilr Audio, apud Schniidt, t > p. 
dlK>. 

* (^vm ciuti oHiciatut' $uui in- 
icrroiiMM, dc <(iio c4«lnim dfU'm 
nsniwr, ciun touuu unrcl r«di- 
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Germany, selfcm ended in aMnMt. l^ry/ew 
princely houses the raiddm nges wc|e aggran* - '* 
dized by such means. That small and inde|ii ndcnt 
nubility, the counts and knights of'the empire, 
whom the unprincipled rapacity *of our own age 
has annihilated, stood thiDugh the storms of cen¬ 
turies with little diminution of their numbers. A-H 
incursion into the enemy’s ^‘iritory, a pitched 
battle, a siege, a treaty, are Uie general circum¬ 
stances of the minor wars of tlie middle ages,* os 
far a.s they appear in history. Before the inven¬ 
tion of artillery, a strongly fortilied castle, or 
walled city, was hardly reduced ejft.“ept by famine, 
which a besieging army, wasting improvidently 
its means of subsistence, was full as likely to feel. 

That invention altered the condition *of society, 
and introduced an incipiaiity of forces, that ren¬ 
dered war more inevitably nmioiis to the infenor 
jiarty. Its first and most#beneficial cfl'cct was toj 
bnng the>»{)lundering class of the nobility mto 
coiUroul; their castles were more easily taken, 
and it liecame their interest to deserve tlic protec¬ 
tion of law. A few of these continued to fallow 
their old profession after tlie diet of Worms; but 
they were soon overpowered by the more efficient 
police established under Maximilran. ^ 

The next object of the diet was to provide an impm*! 
efiectual remedy for private wrongc which might 
supersede all pretence fur taking op arms. The 
administration of justice had always been a high 
prerogative as well as buunden duty of tlic cmjic- 
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tHAP. ro«. ItirasexerdRed originally by thetnselTCR in 
oerRon, or by tbe countt^alatiue, the judge who 
dkft- always attended their court. In the provinces of 

MAify. ^ • i_ • 

Germany, the dukes were entrusted with this 
duty; but, in urdeE to controul their infiuence» 
Otbo the Great appointed provincial counts pala<- 
iiae, whose jurisdiction was in some respects ex¬ 
clusive of that still possessed by the dukes. As 
the latter became more independent of the empire, 
th^ provincial counts palatine lost the importance 
of their <ofhce, though their name may be traced 
to the twelfth and thirteenth centuries.* The or¬ 
dinary administration of justice by the emperors, 
went into disuse; in cases where states of the em¬ 
pire were concerned, it appertaiued to the diet, or 
to a special court of princes. The first attempt to 
re-establish an imperial tribunal was made by Fre¬ 
deric II. in adiet held at Mentz in 1235. A judge 
of the court was appointed to sit daily, with cer¬ 
tain assessors, half nobles, half lawyers^and with 
jurisdiction over all causes, where princes of the 
empire were not concerned.f Rodolph of Haps- 
burg^endeavoured to give efficacy to tliis judica¬ 
ture; but after his reign, it underwent the fate of 
all those parts of the Germanic constitution which 
maintained the prerogatives of the emperors. Si- 
gismund endeavoured to revive this tribunal; but 
as he did not' render it permanent, nor fix Rie 
place of its sitrings, it prt^uced little other good 
than as it excited an earnest anxiety for a regular 


• Pfefel, p.l80. 
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systnn. Thit*system, deltyid tfarougheat tlie chap.' 
reign at FredOTc JII., w$ resetved fo^ the 4nt, 
diet of his son.* UJHi 

j Hie Imperial Chamber, such M-as die name of ^ 
i the nensr tribunal, consisted, an its Or^nal institu- 
’ tion, of a chief judge, who ^as to be chosen among 
! the princes ot counts, ami of sixteen assessofcf 
partly of noble or equestrian rank, partly profes¬ 
sors of law. They were named by the emperor n ith 
' the approbation of the diet. The functions of the 
Imperial Chamber were chiefly the ^w6 following. 

.They e.xercised an afi^iellant junsdicUuu orei<, 
[causes that had been decided by the tribunals 
j established m states of the em]iire. But their 
' Jurisdiction in prifatc causes was merely apjH'llant. 
According to the original law of Cermany, no 
man could be sued e.vcept in the nation or pro¬ 
vince to which he belonged. The early cm}i€rora 
travelled from one part ofdiieir domimons to ano¬ 
ther, in waler to render justice con-sistently with 
this fundamental privilege. Wlien the Luxem¬ 
burg enijicrors fixed their residence in Boliomia, 
the jurisdiction of the imperial court in tiie, first 
instance would have ceased of itself by the ope¬ 
ration of this ancient rule. It was not,- however, 
strictly complied with; and it is said that the em¬ 
perors had a concunent jurisdiction .irith the pro- - 
viocial tnbiiiiais even in private ouisee. Iliey 
divested tbenuelves, neverthelees, of tfau right by 


* rfcflti, I II. p. 6s. 


136 


STATE OF eS^PE 
• ^ 

’chap, privileges k non toocando; io tiiat no 

subject c^a state enjbyed such a [wivilege 
6ER- could be summoned the imperial courts All 
the electors possessed this exemption by the terms 
of the Golden 'Bull»; and it was sfjfecially ^nted 
to the burgraves of Niirembe^, and some other 
^tinces/ This matter was finally settled at the 
diet of Worms; aijd the Imperial Chamber was 
positively restricted from taking cognizance of 
any causes in thQ first instance, even where a state 
)f the empire was one of the parties. It was 
inacted, to obviate the denial of justice that ap¬ 
peared likelytb result from the regulation in the 
latter case, that every elector and prince should 
establish a tribunal in his own dominions, wh«e 
nuts agairist himself mi^it be entertained.* 

The second part of* the chamber s jurisdiction 
related to disjmtes between two states of the em¬ 
pire. But these two could only come bef 
way of appeal. During the period isf 
which preceded the establishment of its 
tion, a custom was introduced, in order to prevent 
the ron.stant recurrence of hostilities, of refenrisg 
^|)^uarrels of states to certain arbitrators^ calM 
AustregyjjSi chosen among states of the same rank, 
^is conventional reference became so popular 
that the princes would not consent to abandon it 
on the institution of the Imperial Chamber; but, 
on the contrary, it was changed into an invariable 

’ ScitBidl,! T p 373 Putter, p. 378. 
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and uaiveesal kw, thatbeNjjpa chap.* 

feient st^ inus^ k tiUmt instance be sub*, , 2 ,^ 
the arbitrationonLustregues.* oos 

Tlie''&ntea)oe of the chamber would haw beeo 
very idly protibunced, if means haB not been de* tttent itf 

. ^ ^ , . - , onlrt. 

Vised to carry them into execution. In eaiiier 
times the want of coercivd'process had been mtkf 
felt tlian that of actual juris^ction. For a few 
years after the establishment of the chamber, this 
deficiency was not supplied. }iut in 1501 *an 
institution, originally planned undgf Wenceslaus, 
and attem|)ted by i\lbert II., was carried into 
effect The em]>irc, with the exl'cptiuu of Uie; 
electorates and the Austrian dominions, wasdi-j 
vided into six cfrdes; each of which had itsj 
cui|ncii of states, its director whoso proiince iti 
was to coiuoke them, an^ its imiitury force toj 
eom|)el obodionco. In 1512 four more circles* 

’Were added, comprehoudiug those states wdiicli 
had bet'n‘Wxcludod in the first division. It was. 
the business of the jioliye of the circles to enforce? 
the execution of senteimes pronounced by thd 
Imperial Cluimber against refractory states (if' llii^'. 

As the judges of the Imperial Chanibor ^re suiir 
appointed with the consent of the diet, and held ' 
their sittings in a free ini|K‘rial city, ita establish* * 
ment seemed rather to encroach on the ancient 
prerogatives of die emperors. Maxiailiaa ex* 


* PuULr, |I SGI rfilkl, t PBUer,p M I'fdfel, L 11 
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CH^AP. pr^s8ly*re8erved these m consenting to t. 

4tribunal.. And, inorc^ tofevive them, L__ 

MANY*./ instituted an Aulic Council at‘*vlMina, 

*1 comjjesed of judges appointed Iw himself, and 
undef the polfticah controul of me Austrian go¬ 
vernment. Though some German patriots re- 
^rded this tribunal vrtth jealousy, it continued 
until the dissolutipn of the empire. The Aulic 
Council had, in all cases, a concurrent jurisdiction 
wilh the lmpcri|| Chamber; an cxclu.sive one in 
feudal and sopie other causes. But it was equally 
confined to cases of appeal; and the.se, by niulti- 
. plied privileges de non appellando, granted to the 
electoral and superior princely houses, were gra¬ 
dually reduced into moderate edmpass,* 

Th.u ..Cdtraanic constitution may be reckoned 
complete, as to all its c.sscntial characteristics, in 
the reign of Maximilian. In later times, and es¬ 


pecially by the treaty lof W estphalia, it under¬ 
went several modifications. Whatever miglit b^ ■ 
its defects, and many of them seem to have beeii 
susceptible of reformation without destroying the • 
systym of government, it hgd one invaluable ex- 
c^lpnce: it protected the rights' of the wcjaftr 
’ 9 g^n»t the stronger, powers, The law of nations 
was first taught in Germany, and grew olfi^of the 
* public law of the empire. To narrow/^sTar as 
IKissible, the rights of war and of cunqnei^ wa^ a 
natural principle of those who beloi|||i'to pettj 
states, and ha^itothing to tempt theiM||^bition: 


PuHtr, p. 3JT Pfcfifel, p. 10* 
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No revolution of our own eventful aget'^exwpt the c lu P,* 
fall of the ancient French ^tcm of governmeht, 
ha»lllfcej|;» so extensive, or id likely to produce im-* oub 
porlant consequences, as tfie spontaneous disso- 
lotion of the German empire.^ ‘'ftTieAer theniew 
confederacy that has been substituted for that 
venerable constitution will be equally favourable^ 
to peace, justice, and liberty, is among the nu^t 
interesting and difficult problertis that can (»ccupy 
a philosophical obsener.* 

At the accession of Conrad thl^irst, (jcrmany Ijmils of 
had by no means reached its presenf extent on the 
eastern frontier. Henry the Fowler and the 
Othos made great acquisitions iijion that side. 

But tribes of Seluvonian origin, generally called 
Vemdic, or, less properly, Vandal, occupied the 
northern coast from the 4Elbc to the Vistula. 

The.sc were imlependeiit ami formidable ixitli to 
the kings of Denmark and princes of (iermany, 
till, in the r^n of Frederic Barbarossa, two of the 
tatter, Henry the Lion, duke of Saxony, and 
Alberi the Bear, margraie of Brandenburg, sub¬ 
dued Mecklenburg and Pomerania, which after¬ 
wards became duchies of the empire. Bohemia 
was undoubtedly siihjeet, m a feudal sense, to 
Frederic I. and his .sueeessors; though its con¬ 
nexion with Oermany was always slight. The*, 
eniperors sometimes assumed a sovereignty over 
P^Unrk, Hungary, and Poland. But what they 
gainoli upon this quarter was comfi^insated by the 
gradual Mparatioo of the NetheilaDds from their 

* Hw fini editioa o{ thii *ork iru puUiilted nrijr in 1016 . 
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*ciiAP. dominion, imd by the still more complete loss of 
the kingdom of Arles, the house of Bur^^y 
possessed most part of the former, and pMjlBs 
***’*'^ little /egard as possible to the imperial stlpre- 
macf; though, the, German diets in the reign <rf 
Maximilian still continued to treat the Netherlands 


^ equally subject ta'Jjjiir lawful controul with 
the states on the righTronk of the Rhine. But 
the provinces between the Rhone and the Alps 
were absolutely^parated; Swisserland has com¬ 
pletely ^ucce^la in establishing her own inde¬ 
pendence; and the kings of France no longer 
sought even the fceremony of an imperial ifltesti- 
turc for Dauphin^ and Provence. 

^ iinhcmia - Bohemia, .which received tluvCliristiaii faith in 
*. ' ' the tenth century, \\'a8 elevated to the ranlt jfa 

|)Pgduiu near ihe £nd:of.tlui twulftL The diiKes 
knd kings of Bohemia were feiidiilly dependent 
I upon the emperors, Irom whom they received 
n\;cstitiire. They ]>ossessed, in retiHflo,‘i‘'U^l^^^ 
imong the seven electors, and held one of the'** 
^'reat uHices in imperial eonrt. But separate ‘ 
l)> a mm|)art of mountums, by a diH'erenee ofun^n 
md language, and jierhaps by national prejudice, 
Gioni (iemiany, the Bohemians withdrew as far as 
possible from the general politics of lie confede¬ 
racy. The kings obtained dispensations from at- 
tcmding the diets of the empire, nor were they 
able to rcm-state themselves in the privilege thus 
aliandoned tilflihe beginning of the last century** 
Tlm4Ptt'aluo^l^Jf)f this kingdom, in a very slight 


• IH'ffil, I II p.497. 



m RINO THE MIDDLE AC». 


143 


iegree partaking oi the feudal ehuacteri* bore chap. 
rgtj^IjSakiflWa^ Poland; but 

aQ||||w were divided into two classes, thd baronial o^ 
Jnd^e ei][u^triaD, and the burgheip fonped a *****'* 
liiird state in the national diet., FoiJheji^atiJl^ 
ihey were in a condition of senit n^ e. or predial 
viilenage. The royal aulM^y was Testr|iopd 
a coronation oath, by a t wwanent senate , and by 
frequent assemblies of th e diet.* whf re a numerous 
and anned nobility ap])earcd to secure their lilwr- 
tie.H by law or furce-t Thq-fij lptfe pi^psedt m 
ordinarj times, to tlie nearest heir of Uie royal 
blo^ but the right of ci£Ctio& aus only hus- 
jK‘ ml4a l, and no king of Bohemia ventiireil to | 
boast of it as liis'juhonlance. | This Im^tua• of 
(^loctiye ^and.Jicr^iditary luimjirt liy was coinnuin, 
have si'cn, to niost^Hunipeaii kingdoms m 
tlieir onginiil constitution, though few continued'* 
so long to admit the participation of po|mliir 
suffrages. 

The icigning dynasty linviug become extinct lUwcf 
in bv the death of WenadliuN, son of that 


* Hona ipitoniii) tni« ll«iicmi.i 
(iiiiiiu lij ntlil tn i ‘oiiit 
wii ahultalij, [Wr|itiirj AiKltilin 
striuuk}, IU'>|> BiiIh iiiiui, |i t'.> j 
MransVv «j*> .1 IIoIk iiiun |>ri<ii« 
UM, who Mill to llolUnd &ft<r 
tliv luliimion Ilf the tivil aii'l 
rdipoui librrtu-t of hn country 
hy ite btol lutUe of I'ra^iK- in 
ICH 

i DnbnTiH, the BobvniiMi 
hiMonan, rrlab'i (lib. xtiii ) that 
the kinploin bmng no writlon 
lam, Ucnictitu^, oiw ol iha 


kinzx, aliout till- yi'ar I «K), vnl 
for ail It ill in laH)i r In iniii|iilr% 
r'Kli* lint ihi' liuhililtr tvftiwhw 
coii« III to ihs atauri', pinliahly, 
uf till (OIKIIJUOIICOX of lltllMi; i'll, 

tli« prrriifpiiiti- ilorUinti of iIm> 
(.iviluiii. Tiny nppoyil, al thi 
xanic HIM, the inatilulKHi of no 
uiiitrnity al,rr»gw, which how 
I’lertoSI piiM aAerwanix unihi 
lharki 
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Ottoca^ who, after extending his conquests to the 
Baltic sea, and aImo,st to the Adriatic, had lost 
his life in an unsuccessful contention widUlbe 
**‘'**'^* cmpeQjr Rqdolpb, the Bohemians chose JoHa of 
Luxemburg,*soo of^enry VII. Under the kin^ 
of this family in fourteenth century, and 
^^ecia% Charles IV^hose character appeared 
in a far more advanta^us light in his native do¬ 
mains than in the £nipjre, Bohemia imbibed some 
poFtion of refinement and science.* An university 
erected ^y Chm'fes at Prague became one of the 
most celebrated in Europe. John lluss, rector of 
the university* cWho had distinguished hinis^ by 
opposition to many abuses then jirevailing in the 
church, repaired to the counwl of Constance, 
under a safe conduct from the emperor Sigismund. 
In violation of tins pledge, to the indelible infamy 
of tliat prince and of the council, he was con¬ 
demned to be burned and his disciple, Jerom e 
of Prague, underwent afterwards tlifi^same fate. 


John Hum 

1410 


iiuuiiowtr. llis countrymen, aroused by this atrocity, flew 
to arms. They found at their head one of tho.se 
extraordinary men, whose genius, created by 
nalul'e and called into action by fortuitous events, 
lears to borrow no reflected light from that of 
JAnZjia. others. John Zi.sca had not been trained in any 
.khool which could have initiated him in the 


science of war; that indeed, except in Italy, was 
still rude, and no where more so than in Bohemia. 
But, self-taug^ he became one of the greatest 


• Schnidt. Cow. 



OUKIKO THE MIDDLE 

aptainshad appeared hitherto in fittrope. chap. 
It renders his exploits more marvellous,^ that he ■ • 
wasJ^ly deprived of sight. Zisca has been 
oalleSthe inventor of the modern art of fortifica- many. 
tkm; the famous mountain n^ar Pra^e, fanati* 
eally called Tabor, became, byliis skill, an impreg¬ 
nable entrenchment. stratagemSf he hal 

been compared to Hanni^l. In battle, being 
destitute of cavalry, he disposed at intervals ram¬ 
parts of carriages filled with soldiers, to defend his 
troops from the enemy’s horse. Hi‘| own#station 
was by the chief standard; where, after liearing 
the <dtcum.stances <»f the situation explained, he 
gave lus orders for the disposition of the arm)'. 

Zisca was ne\erdelratcd, and his genius inspired 
the Hussites with .such enthusiastic affertion, that 
some of those who had served under him, refu.scd 
to obey any other general, and denominated them¬ 
selves Orjihans, m cominemyration of his loss. He 
was indec<l.;^r(K‘ioiis enemy, though some of liis 
cruelties might, perhaps, be extenuated by the 
law of retaliation; but to his soldiers affable and 
generous, dividing among them all the spoil.* ^ 

Even during the life-timc of Zisca, the niissitft|^__j^ 
sect was disunited; the citizens of Prague and 1404 
many of the nobility contenting themselves with 
moderate demands, while the Taborite s, his {lecu-1 
liar followers, were actuated by a most fanatical 
frenzy. The former took the naro^f Calixtins, 
from their retention of the .sacaAitai cup, of 
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CHAP, whjc^ltiie priests bad latterly thought fit to debtr 
laymea; an abuse indeed not sufifit^nt to justify 
•ger. a civil <rar, but so totally viithout pretence OjpapO’ 
logy*that notliii^ less than the determined obsti¬ 
nacy of the ilamish church could have maintained 
it to tl»is time. The Taborites, though no longer 
kid by iCisca, gained sope remarkable victories, but 
were at last wholly defeated; while the Catholic 
and Calixtin parties came to an accommodation, 
by which Higisniund was acknowledged as king of 
l^henya, which he had claimed by the title of heir 
to his bruUier VV'encesIauh, and a few indulgences, 
I tlCi especially the<uAe of the sacramental cup,conceded 
to .^e moderate Hussites. But this compact, 
though concluded by the council of Basle, being 
ill observed, through the perfidious bigotry of the 
See of Borne, the reformers armed again to defend 
their religious liberties, and ultimately elected, a 
nobleman of their umi' party, by name George 
i i.'js P^Kliebrod, to tlic tlironc of Boheq^ which he 
maintained during lus life with great vigour and 
prudence.* rinm his death, they chose Uladis- 
iaus, sun of Cusiinirking of Poland, v^bo after- 
Kiwds obtained also the kingdom of Hungary. 
I.VJ7 l^>tli these crowns were conferred on bis son 
Louis, after whose deatli, in the unfortunate battle 
of Muliacz, Ferdinand of Austria became ipp- 
reign of the two kingdoms. 

The Hungarians, that terrible people who laid 
wa.stc the Italian and German provinces of the 

%- 

* Unfanl (slliuult ('mr 
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enpiYe in the tenth century, became prqulytea chap. 
soon afterwB^ to the>religion of Europe, uid th«r 
sovereign, St. Stephen, was admitted by the pope 
into the list of Christian kings. Though the If un- 
garians wereof a race perfectly distinct from either 
the Gothic or the Sclavonitfn ‘tribes, their system 
of gmemment was in a gNat measure anait^ue. 

None indeed could be more natural to rude nations 
who had but recently accustomed themselves to 
settled ps.sessions, than a territorial aristocracy, 
jealous of unlimited or even heredi^ry {i^wer in 
their chieftain, and subjugating the inferior jieople 
to that .servitude, which, in such a'state of society, 
is the unavoidable consequence of poverty, -f 
The marriage of an Hungarian prince.ss with 
Charles II. king of Naples, eventually (vnnected 
her'country far more than^it had been with the 
affairs of Italy. 1 have mentioned in a different 
place tlie circumstances wlycli led to the invasion 
of Naples l'ji4.ouis king of Hungary, and the wags 
of that jiowerful monarch with Venice. By mar- sigiHnuad. 
rj’ing the eldest daughter of Louis, Sigismund, af- 13(12 
tervvards emperor, acipiired the crown of Hungaj’y, 
which upon her death without issue he retained in 
his own right, and was even able to transmit to 
the child of a second marriage, and to her husband 
Albert duke of Austria. From this commence¬ 
ment is deduced the connexion between Hungary 
and Austria. In two years, however, Albert dying 1437 
left his widow pregnant; but the stttes of Hun¬ 
gary, jealous ofyAustrian influence, and of the I'lulalim. 
intrigues of a minority, wiUiout waiting for her 1440 
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‘ CHAt! delh'CQ', bestowed the crown 

king of Poland. The birth of Aib4||Pposth$Hnous 
‘OEB- son, La^islaus, produced an opposition in behalf of 
the jpfarft'§ right; bufe^he Austrian party turned 
01 ^ the weaker, an^ Uradislaus, after a civil war of 
some duration, became undisputed king. Mean¬ 
while a,more formidable enemy drew near. The 
Turkish arms had subdued all Servia, and excited 
a just alarm throughout Christendom. Uladislaus 
led a con.siderable force, to which the pre.sence of 
the cardinal Julian ga\c the appearance of a cru¬ 
sade, into Bulgaria, and after several successes, 
concluded au honourable treaty with Amurath II. 
But this he was unhappily persuaded to violate, at 
1444 the instigation of the cardinal*, who abhorred the 
impiety cd’ keeping faith with infidels.* Heaven 
judged of tlu.s otheivi.se, if the judgment of 
heaven was pronounced upon the fiol^ jof.Wan^. 
In that fatal battle, Uladnjaus was.kil^li^and tfi^ 
Hungarians utteily routed. Tjie'wggn, was tto^ 
permitted to rest on the hcadM^n jji^ng Ladi.slaufi 
but the regency'was allutU^S^ the atates o^W- 
IuiuiM^h gary to a native warrior, J]^n,.^ujiniades. 

* .tnia! U )1 ihiH pfr^ «>lilto,or at lm<t desjilion of 
fitly on l‘(,pt‘ 1 iiKi'iiiiij IV Scrip# troops, at Cowofa, wSere he was 
Ml ( urdniali, nullum valcrertrdiis,^'d(.rcate(i m ]44tl (Spondoous, 
ituotl If intontulio cum hosiibus ad ann ) TiobaWy he wai 
rfhgionii jii>rrii-..iinn«!set p 397 one of prudaMly brave men, 
Tbc sonls in ii dies atf slipjicd in, who, *ffl>n vt^ij la out of thele 
to (t»e a »li|;lit pteiext Jhr bmil- power, reservetheimelvet to teht 
I0(t the treaij another day ^M tj dU i k the ebarac- 

t Ilunniadrv wusjffallacliiaii, Ur of all patens atcustomed to 
of a sm all fainilt *Tl|e Poles desultory wamre Thii ia the 
charpd him wiili cowardice ai apoloey'nude /or him by ^.ncu 
Wama (Jlneas .Sylnus, p 30« ) SyUius |»^Miic.tei iiiiliiir« pe- 
Vnd the fireels impiilr ihr same ri’tn nii.la m pujtni saiua visa, ft 



ud 

}Nirojitoo(|4|||&e breach for twelve yearsAgainst ^haf. 
the lorki4HPwer, frequently defeated,^ but 
conquered in defeat. Ifthe renown of Hunniadea cer* 
may seem exaggerated b|^e partiality of writers 
who lived under the reign «hii sonf if i« conlinaed 
by more unequivoc-al evidence, by the dread and 
hatred of the Turks, whose children were taught* 
obedience by threatening them with his name, and 
by the deference of a jealous aristocracy to a man 
of no distinguished birth. He surrendered *tu 
younir I.adislatis a trust that he had yxercyied with 
perfect fidelity; but his merit was too great to be 
forgiven, and the court never trwted him with 
cordiality. The last, and the most splendid seri'ice 
of lluniiiades was the relief of Belgrade. That) 
strong city was besieged hy >IahoineF II. thre^ 
years after the fall off'onslantinoplo; its capture 
would have laid open all Hungary. A tuinultuarv 
army, ehicHy collected byjlie preaching of a friar, 
was entriisiij^ to T^inmade s. he penetrated iyto 
the cjty, a ndJiavmg repulsed thejl’urks in a fortu¬ 
nate .sally, wherein Mahomet was wounded, had 
the honour of aunjielling Ipui to raiuc the siege in 
confusion. The rclk-r of Belgrade was more im- 


MUaif aliquoi <|vwm omiifT perirr 
miluii i’uium aiieptani t'u pni- 
liocladcin llunuiAb reconlic at- 
qua ifpiain iradidcnuii; ipv ><ia 
(.onnla spreu comjue'iut *'< I 
ol»er*e that ail the wriifti uj-on 
liangarian aftair, liavt a |iaU) biat 
oat way oi oUih itK aiwl 


mcHi aulhcniir account uf liuu 
iiiadi f iecini to br, atill allowini 
for thii partiality, in llii’ clirooKli 
of lohn 'Iliwroc?, wltoiivetl ondci 
.Mattliini. Bonfiniut, lUi llaliai 
luinpiln of Ac lajne a),i', ha> am- 
plili^ dill original aullicrilv III bi< 
ibre# dnadf of ll>ingari.<n (liilori 
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‘ CHAP, portantia it ^ ffecjLjt han in its cwtm* 

distances. It revived the spirits of '#lHch 

OER. had been*appalled by the unceasing victories of the 
infidijs. Mfiomet himself seemed to acknowledge 
the importmicooftl^e blow, and seldom afterward 
attacked the Hungarians. Hu'nniades died soon 
after this atchievement, and was followed by the 
king Ladislaus.* The states of Hungary, although 
the emperer Freddric III. had secured to himself, 
a»he thought, the reversion, were justly averse to 
Jiis chaijacter,^ and to Austrian connexion.s. They 
ijuiltijf conferred their crown on Matthias Corvinus, son 
^1458 gi^^it^Hunniades. This prince reigned 

above thirty years with considerable reputation, to 
which his patronage of learned men, who repaid 
his munificence with \ery profuse eulogies, did 
^ not a little contnbute.V Hungary, at least in his 
time, was undoubtedly formidable to her neigh- 
boim, and held a res|)ectabte rank as an indepen- 
dept power in the republic of Euro]!^ 

* Ladiiltus (licU .It l'r.i)(uc, at from Matiliias, or «roic at tus 
the we of tweiity4wo, with jireat court, for exaggerating hu virtues, 
BuipilioD of {toijou, which fell or dissembiing bis mis/ortunei. 
chiefly on George Hodiehrad and And this nas probably the case, 
the Bohemians, .flneas Sylvius However, Spondanos hu radier 
was with him at the time, and in (oottacled a prejudice against the 
^ a letter wntten immediately after, Corvini A treatise of Galeolus 
, plainly famis ihis, aodhn maaoer Martiui, an Italian lUtnletr, He 
carries with it more persuuion dictis cl fitcua Maibur, Iboughit 
than if he had spoken ool. Kpist often noticet an ordinary uyiag 
334. Mr. Coxe, however, inibmu u ^osh vJgth dictonL nvu 
as that the Bolicnuin butoriins a taiourablr^prewion oTMat- 
hin fully dupnived the charge. thiu'i atnlHyi'aad abe cf his 

t Swwdaaui frequently blames lategrity. 
the IUluua,who received pensions 



DINllHO THIS MIODUi. AbU. 

He- k i e^iB «f fimguQ4y at Arks 
keaded the imoie mountaiii^ regioa whicli'we 
now caii SyiMfiriand . U was tocordlogly .46* 
uni^ to thft \iy ^ begyUtgf 

Rodof^ alwtg with the rest hia^otiuniAQs. A 
Bamerotts and ancient nobili ty, vassals une to an- 
other, nr to the empire, divwlfl d thf; pysspimittf^. 
mtfa eccleMasti cal l ords, hardly less powerful than 
themselves. Of the former wd tiod the counts of 
Zahringen, Kyburg, Haftsbuig, and Tokenbarg 
most conspicuous; the latter, the l^sho|> of 
Coire, the abbot of 8t. Gall, and abbess of StTkm- 
gen. Every variety of feudal rights was curly 
found and long preserved in HeKetia; nor is there 
any countiy^ whone history Iwtter iilustratc.< (hat 
ambiguous relation, half pmperty and half d<»- 
inihion, in which the. ternhinal aristocracy, undei 
the feudal system, stood with rcK|)ect to tiieir de¬ 
pendents. In the twel fdi century^ Ah.tt.&KilK 
towns rise^tg,.son^e.dggrge..olluttp«irtaace. I^jne 
was eminent for cuiiuncrcial actnUy, and seems 
to have had no lord but the cnijienir. Ikslc, 
though subject to its bishop, posse ssed th e usual 
privile^s of municipal government. Ik‘rue*aiid 
t/iburg . founded only in that century, made a 
r apid pmgres.s. and the latt er wa.s ja^serL akng 
witii Zuric, by Frederic If. in the raghj*!! 

alit'c im jpiel^ city. Several changes in the prin¬ 
cipal Helv^j^ families took pla^Jn^ thir¬ 
teenth century , before the end of .w^w tne house 
of Hapsburg , under the isditic and cuterpriziog 
Rodolph, and his son Albert, became jxissessed. 
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•CHAP. througj|L,¥arioa« titles, of a great a»:endaBcy in 
SwWmnd.* . ' ‘ 

iBR‘ Of thdte titles none was more^mpting to an 
ambitjoas c)ii?f, tban tbat of advoMte to a convent 
That specioKs tnan\e conveyed with it a kind m 
indefinite guardianship^ and right of interference, 
•which frequently ended in reversing the condi¬ 
tions of the ecclesiastical sovereign and its vassaL 
But during times 6f feudal aotfpchy, there was 
perhaps no other means to secure the rich abbies 
from absolute spoliation; and the free cities In 
their early stage sometimes adiq)ted the san^ 
Tirt shiu policy. Amuj^ other advocacies, Albert obtained 
that of some convents which had estates in the 
vullies of Schw itz and rnderwaW. These seques¬ 
tered regions id the heart of the Alps had been 
for ages the habitation'of a pastoral mce. so hdp- 
pily forgotten, or so inaccessible in their fastnesses, 
as to have acquired a virtual independence, regu¬ 
lating their own affairs in their genegj^ assembly 
with a perfect equality, tliough they acknow¬ 
ledged the soieieigiity of the empire.1 The ])eo- 
ple of Schwitz had made Rodolph their advocate. 
Tiiey distrusted Albert, whose succession to his 
father's inheritance spread alarm through Hel¬ 
vetia. It soon appeared that their suspicions were 
^ell founded. Besides tberlocal rights which bis 
ecclesiastical advocacies gave him part of the 
forest cantoiiK, he pretended, after ||^lection to 


uf ilielleUvlir t *’ 
CmMchc), oil I Oiip' i. 
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the empire, to send imperial bailiffi) intQ' theiii* chap. 
TallieH, 'as Idministtators of criminal justice. 

Their oppression of a people unused to controul, obra 
whom it was plainly the design of«Alb^ to 
rridce into servitude, excit^ those genemuK 
emotions of resentment, which a brave and simple 
race have seldom the discretion to repress, Three 
men, Staudacherof Schwitz, Furst of Tri, Melch- ii.<.rin,iii 
thal of Undenwdd, each with* ten chosen asso* 
ciates, met by night in a sequestered field, and 
swore to assert the common cause of the^ liber¬ 
ties, without bloodshed or injury to the rights 
of others. Their success was answerable to the 
justice of their undertaking; the three cantons 
unanimously took* up arms, and expelled their 
opprc.s.sors without a contest. Alfert’s oasassina- 130H 
tioif by his nephew, which followed soon after¬ 
wards, fortunately gave them leisure to consolidate 
their union.* He was succeeded in the empire by 
Henry Vll.^alous of the Austrian family, apd 
not at all displeased at jiroceedings which had 
been accompanied with so little violence or dis¬ 
respect for the em|)ire. But I^ojxild, duke gf 
Austria, resolved to humble the pt'asants who had 
rebelled against his father, led a considerable force 
into their countrj'. The Swiss, commending them¬ 
selves to heaven, and determined rather to perish 
than undergo tj^at yoke a second time, though 
ignorant ofi#4(||gular disdplmc, and unprovided 
with defensive armour, utterly discomfited the 
assailants at Mgrgartcn.t 1315 

• I'lanis, i 6 
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*CHAP. Thi|||reat victoiy, the Msrathon o£ Swissefiao^, 
conOmed the indefn^denc&of the Ihree' jpeigiaai 
OBR^ . cantons.- After some year% I^ceme, eoatigoous 
m'sitQatioDiand alike in inferts^wtt-iiicoipoit^]^ 

o/^in into their confeder^y. ii^ras far more matmiS y 
enlarged *^oat the middle of the foifrteentli^en- 
t«iy, by. the accession of Zu^‘ Glaris, Zng and 
Berne, all which took place, within two years. 
The first and last df these citiesjiBid already been 
engaged in frequent wars with 4he Helvetian 
noj^ty^ and^their internal polity was altogether 
republican.* They acquired, noi^independence, 
which they idiesuly enjoyed, but additional secu¬ 
rity by this union with the Swiss, properly so 
called, who in deference to their power and repu¬ 
tation cededloftbem the first rank in the league. 
The eight already, enumerated are called the an¬ 
cient cantons, and continued till the late reforma¬ 
tion of the Helvetic system to possess several 
distinctive privileges, and even ri^s ef sove¬ 
reignty over subject territories, m which tlie five 
cantons of Fnburg, Soleure, Basle, ISchaffausea, 
and Appenzel, did not j»rticipate. From this 
time Uie united cantons, Kift ekpecialiy tiiose of 
'%me and Zuric, began to extend their territories 
at the expense of thq^rur^ nobility. The same 
contest between these parties, with the ter¬ 
mination, which we knoV generally |p have taken 
place in Lombardy during thtaj^enth and 
twelfth centuries, may be trf^pT with more 


• I'laau, cf. 8, -> 
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amulBBan in the aiundsd*SiriaMrlaod.^, like chap 
the Lotphardh too, the Heii^c citiee acted with 
policf andmoderaliDH towards the noblSs whom gkb^ 
thejr ovjBrcantei; adttiittihg them to th^ hao^hises 

oommunity, as.'co-bufghess,*(a privilege ' 
whlfdi virM&lly .implied •a defensive alliance 
aguDstany assaUalft,) and uniformly respecting* 
the legal rights of. property. Many feudal supe* 
riorities they dilli|nKd from th^ owners in a more 
peaceable madaer, through purchase or mortgage. 

Tbns the house of Austria, to which the ejfteijsive 
dnnains of thft counts of Kyburg liad devolved, 
abandoning after repeated defeats .its ho|)es of 
subduing the forest cantons, alienated a great part 
of its possessions to Zuric and Berne.t .‘Vnd the 
last remnant of their ancient liefteticitemtones 
in ’Argovia was wrested ?h 1417 from Frederic 
count of Tyroh who imprudently supjiortmg Pope 
John XXIII. against the council of Constance, 
had been p|jt to the ban of the empire. Th^w. 
conquests Berne could not be induced to restore, 
and thus completed the independence of the con¬ 
federate republics.! The other free cities, Uioug/i 
not yet incorpor&ted, and the few niuaiding 
nobles, whether lay or spiritual, of whom the 
abbot of St. Gall wa^-tbe principal, entered into 
separate leagues with diderent cantons. Swisser 
la^ becam| therefore, in the first part of the 
fifteenth a free country, acknowledged 

as such by l|^bouring states, and subject to 


l*hau, c to 
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‘CHAP, noe||^a! controal, thou|^' still compNiw&ded 
nomlnaj^vereigii^ of the ermre. 

OER. The alfhirs of Sw^rldtt ■'** - 

' spac^in the great cl^^rt offl 

some respects th§y areJ|||re.inl 
nfcpolutioftPof mightv'ki™ 


mighty 

►sides do, we find s^any 
or the union of vir 

success. In the^lian repu 




o'Ur eympatl^i 
“with .so complete 
• splendid 

temple may seem to have beetiql^d to lib^tl 
bi^jyjB^ve anproach, the serpents of factior 
ar^^ffl her^tar, and the forn vifl£ tyranny 
among thtf^^^nt .shadows b4PK the .s^e. 
Swisserland, not absolutely blameless, (for what 
rejmblic h^sj^n W)?) but comparatively exempt 
from tii^itiei|a|^urpation, and injustice, has well 
de.scrved to ota^j^ th^ native pen of an historian, 
accounted the most eloquent oflifer iast age.* 
Other natio^ displayed an insuperable resolution 
in jhe defend of walled towns; but tjjp steadiness 
of the Swiss in the field of battle was without a 


” l,jini uiid[i{u.niiti.(l Hiili .Mul- 
fer'i hiilory in llir nriiin#! Ijh- 
JjUgc; liut, presuoim.; iliu first 
of Mr I'Unta's llistoi) ol 
Untie Confmlmn to bu 
iffbe Iraiiilatiuii nr ‘.ilinagenientte' 
It, I can well cdiiiriif that it d*- 
i«ne« thetuisiiniunis of Madanie 
(It Slael, anil ollmr foreign critics 
It ri »eiy rare to inett wiih adch 
picturtsanc and liulv dcliiieauoD 
in H modern liicuioin of distant 
iinitn. But 1 must nhsene. that 
if tilt aullitnUc (hitiiinlr. of Sni,. 
sirland have piuhlrU Muller lu 


Bfelli^his iiarralioD «iili so 
i|pi ciRhinut^al detail, he has 
been reiuatkidily fortunate in bis 
au^honties. Neman could wnit 
4|nfinali of England or FrauoB n 
mPIburteentti centttj||kWitli su^ 
particularity, tf be w«**crupuig« 
^■ot to W tlm mcagrej| 0 ek^| 


Tthrosuclerj fn» .the stoiff^of fill 
iny«ion,j||Jtef«nIun)f aetanfj 


of Sn itsei^^K^ ijuHerT«ac 


■.—a exae 

acquamunce it, hate givet 
him another alyaiiiagv as a MM/ci 

of hiMoia 
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panUi^i^uoless we lecail tbe memory (^|<ace’ ciup 
dmmoilv^ It was ei^ estal^ed as a that 
. * ^ ^ defeUt should * 



„ id^of the execudooer. 
hohad beei} sent to opiwse 
lie french in l||ii, thouff 
gated without loss, detq-, 
rather topSHSE on the’lj^fi^ and fell aoiidst 
a far greater the hostM slain.* At the 

us battlejp^m^ach in 13§5, the last whifli 


G£R. 


tria presumed to try against the forest c 


j^ehemy's^ 
presented a: 


rhts, dismounted fro 


UierrliRrs, 

ces, which 


i^|gpt 

nl|Wregnable barrie/] 

disconcerted the Swiss; till Winki^ed, a gentle 
man of Underw^d, commending bjs wife and 
children to Ips countrymen, thr^^ItjnDself u{H)n 
tii^ojiposite ranks, and ctAlect^ M many lances 
as he could llpisp, forced a pS&sage for his fol¬ 
lowers by burying them in his boso^j 
ThCrlbur^ers and peasants of Si^serland, 111 ri<*iiw>rt 
provided with cavalry, and better able to dispensi* lUiji.. *'*' 


with it than the natives of champaign counfries, 
may be deemed the principal restorers of the (ircek 
and Roman ,tactilts,'^ich place the strength o$ 
armies in a steady mass of infantry. Besides t^ 
splendid victories owi^^ukes of Austria, 
t^eir dtfa neighbouffifg nobility, they had rc- 
pulsfl, in the yelr 1374 one of those predatory 
bodie* of the scourge of Europe in that 

age, and licentiousness kingdoms and 


• Vol.ii e. 3. 
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oqjiAP. free yiekled alike a^nwive sabmis^ 
Thtey ipHre the Daughin, aft^ards Ll^ XL, 
ci»- ‘ who entflred their coontry iB||^44 with a rimiha 
■ body pf rufpans, called Arinagtilti,'4he diidbanihii 

iQercenaiies«of,tbe^Englisb>war, sufficient ^liaa^ 
to d^ist fh)m his invasion and to Aspect thenr 
yglour. That able prince fonflfed indeed so high a 
notion of the Swiss/that he sedulously cultivated 
their alliance during the rest of life. He was 
made abundantly sensible of the vtisdonr of this 
policy, when he saw his greatest enemy, the duke 
of '^rguudy,'routed at Gransdn. and Morat, and 
hts afiairs inucpverably ruined by Aese hardy 
publjcans. The ensuing age is the most conspi¬ 
cuous, though not the most essentially glorious, in 
the liistory of Swisserland. Court^ for the ex¬ 
cellence of their trooptt by the rival sovereigns of 
Europe, and themselves too sensible’both to am¬ 
bitious schemes of dominion and to the thimt of 
money, the united cantons came to j^lay a very 
prominent part in the wars of Lombardy, with 
greaf military renomi, but not without some im- 
jicachment of that sterling probity which had dis- 
tiugtiishcd their earlier etl'orts for independence, 
jrhese events Ikwever do not fall within my limits; 
but the last year of |j|e hfteenth century ts a 
'leading epoch with which I shall cfose tins 
ttiificiiion sketcH. Though the house of Aus|^a had olped 
to menace the liberties of Helvetilj^ted ha*even 
«'*«*■ i)een fiw many years its ally, the«AfleTor Maxi¬ 
milian, aware of tire important wrvice be mi^t 
derive from the cantons in bis projects upon Italy, 
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nwellMofthc^ufTOntage he mutained^their CRAf.< 
FrenK inteie^, endeafoured’ to Ve- 
me tkfuAextinguished sepremacy of dil mipire. oeh> 
mt aapremacy^ied jiist been restoied ii^ (ler* 
Haaij^y the establishment of ^ l^nperial Charo* 
ber; and of f regular pecuniary contribution for its 
support as well a8%r other purposes, in', the diet 
of* Worms. The Helvetic cantons were sum¬ 
moned to yield q^dience to the.se imperial laws; 
an inno^tion^for ^ch the revival of obsolete pie- 


conseqUencesliot less material mjaeir eyes, the 
abandonment of a line of policy which tended to 
enrich, if nut to aggrandize them. Their refusal 
to comply brought cm a war, whei^n the Tyrolese 
.subjects of Maximilian, ahd the flwabiaii league, 
a confederacy of cities in that province lately 
formed under the emperor’s au.spices, were princi¬ 
pally engaged against the Swiss. But the success 
of the latter was decisive, and after a terrible dc- 
%astation of the frontiers of Gennany, peacdw’as 
concluded upon terms very honourable for Swisscr- 
land. The canton.s were declared free from* the 


jurisdiction of the Imperial Chamb#. and from all 
contributions impose^ b|t the diet. Their right 
to enter into foreign alliance, even hostile to the' 
empitt, if it v|ig« not expressly recognized, *conti- 
nu^^nimgill^ in practice; nor am I aware that 
they weretHlI^ ftoy tune aftenrards supposed to 
incur the crime of rebellion by such proceedings. 
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Chap. ITiougJ, peihaps, in the stiltMt letter of puWio 
law, the Swiss cantons wese not ab^llkly j®. 
^ leaseifrom their subjection Ughe emp^ qi^] 
the tjeatypf Westphalia, tht^eal sorereilM 
must be dated hy ap historian from the yearj^ff 
every prerogative which a government cm exer¬ 
cise was,lnany abandoned.* 


Planta, toI.ii c. 4. . 



c^Ipter vf. 

lSl!(aT Qtjgf. 0RKSK8 AND SARACiks. 


An t/AIKkmnme^m Cffuui^'atSteeti^Pr^frMfSinim 
Jrm-~^rrtk Empirt—DetUK 0/ tik KhaRfi-iju Gml^ 
nmer part of their Lotus—The Turks— The Crrtudet— Cafh 
turtof CojislantmopU by (he Lalm—It^entxry f/y the Oreekt 
—The J^oguU—lit Ottmans—Emger at Conttontinople— 
Ttaur^-^aptere of CoHstantmpk hy Makomtl IL—AUhe 
of^Eurvpe. 

Tiik difficultyffakVoccurs to us in endeavouring chap. 

aliatural commencement of modern history 
even in the Western countries of Europe is much onntKs 
• enhanced when w direct our attention to the 
■ Eastern Empitp. In tracing the long series of the 
Byzantine annals, we never lose siglit of antiquity; 
the Greek language, the Homan Aame, the titles, 
the laws, all the shadowy cjrcumstance of ancient 
greatness, attend us throughout the progress frtgii 
the first to the last of the Constantin.es; and^s 
only when we observe the external condition'lna 
relations of their empire, that we perceive ourselves 
to be embarked in a new sea, and anywmpelled to 
deduce, from points of bearing to Wt history of " 
other nations, a line of sep^totion, which the do- 
meitic r^olutions of Constantinople would not 
satisfactorily afford. The appearance of Moham¬ 
med, and the c^uests of bis disciples, present an 
epoch in the InsAry of Asia, still more important 
andvore definite than the subversion of the Roman 
empire in Europe; and hence the boundary line 
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bcitweln th^mcient and modem divisipng of By- 
Eantine history Will intersect the reig^tf Hera* 
cams cling; lliat prince may be saic^ to havestood on the 
of both hemispheres of'time, whose y^l^ 
was crowned With*the last victories over the sw- 
cessorsof Artaxerxes, *and wboie age waai^|||buddd 
By the first calamities of Mohammedan invasion. 

Of all the revolutions which have had a perma* 
SnneP ^ Dettt influence upon the civil history of mankind, 
nhfie could so little be anticipate by human pru* 
dence as that effected by the_ religion of Arabia. 
As the seeds of invisible di-sease ^w up some¬ 
times in silcfice to maturity, till they%anifeit 
themselves hopeless and irresistible, the gradual 
propagation of;a new faith in a‘ barbarous country 
beyond the limits of the empire was hardly known 
perhaps, and certainly disregarded, in the court of 
Constantinog||. Arabia, in the age of Moham¬ 
med, was diHled into many small states, most 
of which, however, seem to have looked up to 
M^a as tlio capital of their nation and the chief 
seat of their religious worship. The capture of 
th^tc'ity accordingly, and subjugation of its power- 
ttnd nuinerous aristocracy, readily drew after it 
■^e submiss'^ o(the minor tribefe^ho transferred 
to the conqueror th^llFerencelMy were used to 
ahe^ to those he had labdued. If we conuder 
Mohammed only as a military usurper, there is 
notldng more explicable or more analogou^espe- 
cially, to the course of Oriental iilstory, t^ his 
success. But as the author of a religious impos¬ 
ture, upon which, though avowedly unatt^ted by 
miraculoes powers, and though originally dis- 
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<xHmtoiMiped by theWil lasgtEtrat^ he Itod ciTlj^P. 
boldne^^ found a'scheme of uoiven^ domi* # 
nkto, which his followers vrere half enabled to oMxi? 
(fl^yize, it is a curibus speculation, by vriiat means nAum 
1 m could inspire so sincere, so Brdeht,_so ener¬ 
getic, |§d so permanent a belief.. 

A full explanation of the causes whicli>contri« 
buted to the pro^as of Muhainmedism is not per- 
taps at present Vtainable by ttiosc most conver¬ 
sant w'iA this department of literature.* 
may point out several of leading; in^Mrtsyue: in 
the first placOji^se just and elevated notions of 
the diviife nature, and of moral dutirtv the gold ore 
that |)ervadcs the dn>s.s of the Koran, which were 
calculated to stnktfa serious and reflecting jieoplo, 
already perhajis di.sinclmcc^.by interimxllire with 
their Jewi.sh and Christian fcllow-citizen.s, to tlw 
sui>crstitions of their ancient idolyB|, t next, the 

. w 

* W« jis trr)'of n- lh« crumbling foundttion upon 
INtjclory HiJli'niiU fitr the Inquiry which hi* turratiic of .Mttlgun- 
(irMnh.nnmcd Ininwlf Almlh-da, mvd • life Mid acuoni dcpcmiyi, 
ihi- muit juditfous of his iuugra- f The rery curioui romance of 
|ilicrsi, incd in the fourteenth cen- Antar, written,perhaps, before ilie 
buy, when ft rauitbaie been no- appetittoce of Alahninaied, «j|eig( 
rally impottlble to disirimiiiatc to render it prolwhlc thil howvtw 
the truth inidal the lorreot of Molniiy, u wo nre tohl by 
UiuliMU tradition. ..U Jannabi, might pierul ll aome paite^E 
whom Gagnier iranaUld, is a yolthe genuine rriifpon of 

net* legend wnier; ItjjplH be u gjHlei^uiu of Ifbmaet wu 
ntioael to quote UieMaSanrtu- twhef m the unity of f>od, u 
rum ts hit rtMntnie. It i< there- -’tlrkt ot it bid down in thedtoM" 
fore ddBeuU to ucertain the real lUcIf, and ac«am|Wiued by die 
eharacier of ihe prophet, exrept at tame antipathy, partly rellfiouf, 

It M d^Mtble iroQtisIk Koran; |uitlT Mdwiiol, tpwMoi the Fins 
and mW sceptical (IriwUlnls, if lh-«,onhippeit, which Mohammed 
I am aeiinist^en, have called in mrulcAra. Dm conoborue* 
quMlioa ibe abtobie genumeneu what 1 had aaid m the lett before 
even of thu. Cibhoo hat hardly the pubheation of that work 
apprlmd die reader lofina^ et 

u2 
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cnAP. jartfal 4ftcoiferation of tenets, usages, andtmd^ 
itions from the Wrious religions that existed m 
gIrreks prab^;^ ahd thiMly, the extensive application oS 
fMecepts in the Koran, a book confessedly vfit- 
Uen^with mbre ele^nce and poritjr, to all le^l 
{transactions, and all the business of life, ^t mi^ 
be expected that I should add to these, what k 
commonly considered as a distingmshing mark of 
Mdiffinmedism, ils indulgence to voluptousness. 
But this appears to be greatly exaggerated. Al¬ 
though,the character of its founder may have 
been tainted by sensuality as well as ferociousness, 
I do not think that he relied upon inducementsof 
the former kind for the diffusion of his system. 
We are not to judge of this by rules of Christian 
purity, OP of Eurofiean practice. If polygamy was 
a prevailing usage in Arabia, as is not questioned, 
its permission gave no additional license to the 
proselytes of Mohamiqed, who will be found rather 
tqhave narrowed the unbounded libe;J.y of Oriental 
manners in this respect; while his decided coiT- 


■ I annenr much diipued to be¬ 
lieve, ootirilhttandi^ whai Mcnii 
(bhn the mnerel opiaioD, tbit AIo- 
hammedhad never rend uy prtof 
^ New TeetuB^t Hit know- 
ledge oTChrutiiDhyeppetn to be 
wholly derived fiott thet^wcnphil 
gMpeu,uidtiiBilu«oriM. HeM- 
Mitud Um miitculoM conceptkm 
and prophetic character of Jem*, 
bw imtodivinityorin-eiiateBce. 

it ia latMr anrpnifaig to 
madtla a popular book m eeniiODa, 
by iHelate, that all the 

henaM m tbe Ibrutian cbweb 
(I quota 'tba aubtiance rroia ••• 
nioiy) an to be linind ta ib* 
korau, bat t^ially that of 
ArUnism. Jlk •■* who knowa 


what Ananivm it, and what Mo- 
bammediim u, could poniUy faO 
into to stranya an error. The mk- 
fortune hat boon, ibu Uie leanod 
writer, while accumiitating a man 
of reding upon tbit port of Ida 
iubj6ct,oq;leoted wbatshwldbave 
been the mKtnuof lhewhole,a po> 
nisaloftbe tingle book whiiA eon- 
taini tbe doctnue of die Andkn 
impoftor. In tbit tlranu t^imen 
abwt the Aiutnitm at U obai*- 


med, he hu been led away by a 
mitpUoed Imit m WUiakar; t 
wnitr almoit invariably ia Iba 
wrong, and whom bod nMMini 
upon all tbe polnla of hialaricid 
crrtKiim, whiA he anempicd to 
dwcon, It qmte notonoiu. 
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deranatkm of adulteiy, tnd of inoMtaoui col- cbap. 
nexioiii, lo frequenk among iiarbaroua natioM* 
does not argue a very lax and accommodkting. cxuiai 
morality. A devout Mussulman exhibits much 
more of the Stdcal than the Epicuiedn character, 
llor cab any ona^ad th^ Koran without being 
sensible that it breathes an austere and scnipCklous 
spizit. And in*fact the founder of a new religion 
or sect is little likely to obtain jjhsrmanent snceess 
by indulging the vices and luxuries of mankinfi. 

1 should rather be disposed to reckop the^severity 
of Mohammed's discipline among the causi-s of its 
influence. Precepts of ritual observance, being 
‘always deflnite and unequivneai, are less likely to 
be neglected, after their obligation has been ac* 
knowledged, than those of moral virtue. Thus 
the* long fasting, the pilgrimages, the rt'plar 
prayers and ablutions, the constant almsgiving, 
the abstinence from stimulfitiiig liquors, enjoined 
by the Koran, created a visible standard of pr^* 
tice among its followers, and preser/ved a cont'»- 
nual recollection of their law. 

But the prevalence of IslAm in the life-time ^f 
its phophet, and during the first ages of its ex¬ 
istence, was chiefly owing to the spirit of martiat 
encigy that he infused into it T^e rel i gion of 
M ummed is as e^ntiadly a miUtitfy sy^m m 
tb "institution of cE I valrv in the "west of feuro^ j 
The people of Arabia, a race ofstnmgpaMibniand 
sanguinary temper, enurc»l to habits of pillage 
and mqider, found in the law of their native pro¬ 
phet, net a license, bat a command to desolate the 
world, and the promise of all that thdr glowing 





StATE OF ElfeOl^E' 


CHA*. 

VI. 

CHEEKS. 

ANDJiA- 

RACENS. 


tm^liBaltonRcoald imticipate of Paradise annexed 
to* all in which* they most .delisted upon earth. 

It is^ifficult for ns/ in the calmness of our olosets, 
to cenceine that feverish intensity of excitemBat 
to which man* may be wroaght, nlien the animal 
and intellectual energies a! hia mature convei^ to 
a point, and the buoyancy of strength ai^ courage 
reciprocates the influence of moral sentiment or 
religious hope. The effect of this uniolfl ha^e 
fsrmerly remarked in the Crusades; a pheno¬ 
menon jjerfcptly analogous to the early history of 
the Saracens. In each, one hardly knows whether 
mo.st to admire' the prodigious exertions of 4ero- 
isin, or to revolt from the ferocious bigotry that 
attended them. But the Crusades were a tem- • 
porary effort, not thoroughly congenial to the 
spirit of Christendom,'which, even in the darkest 
and nio.st superstitious ages, was not.susceptible 
of tlie .'iolitary and oyer-ruling fanaticism of the 
lV|oslems. They needed no excitement from pon¬ 
tiffs and jireachers to atchieve the work to which 
they were called; the precept was in their law, 
^he principle was in their hearts, the assurance of 
success was in their swoids. 0 prophjt, ewlaimed 
:Ali, when Mohammed, in the first years of his 
mission, sought among the scanty and hesitating 
assembly of his friends a rizir and lieutenant in 
command, I am the man; whoever rises against 
thee, 1 will dash out his teeth, tear out his eyes, 
break his legs, rip up hil belly. O prophet, 1 will 
be thy vizir over then^ Th^ words of Moham- 


* GAtws, «d. n |) 284. 
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med s ea^y and illustrioys (yscipl^ve, aa it weii^ 
a text, upon wfaicli t}ie commentary expands into 
the whole Saracenic history* They,coirtaiB the 
Y ttfl ftsaen ce of his religionrj^iUcjit faith 

^veryr tribute to 
unBelievers, were .the gladi tidings of the Arabian 
prophet. To the idolaters indeed, or tl\ose who 
acknowledged no special revelation, one alterna¬ 
tive oiily w'as proposed, convem ion or the sword. 
The People of the Book, as they arelcraied mlilie 
Koran, or four sects of Christians, Jew's, Magians, 
and Sabians, were permitted to reefeem *thcir ad¬ 
herence to their ancient law, by dtP payment of 
tribute, and other marks of humiliation and ser¬ 
vitude. But the,iiinits which Mohammedan in¬ 
tolerance had prescribed to itself wore seldom 
trdiisgresscd, the word pkMged to unixdievers waa 
.seldom forfeited; and with all their insolciice and 
oppression, the Moslem conquerors were mild and 
liberal in comparison w itli those who obeyed the 
pontitfs of Rome or ConstantiiiopleY 
At the death of Mohammed in G.‘i2, his temporal 
and religious sovereignty embraced, and was 
limited by* the Arabian {leninsula. The Rdhnin 
and Persian empires, engaged in tedious and inde^' 
cisive hostility upon the riven of Mesopotamia, 
and the Armenian mountains, were viewed by the* 
ambitious fanatics of his creed as their quarry. In 
the very first year of Mohammed's imm^iate suc¬ 
cessor, Abubeker, each of these mighty empires 
WBSt invaded. The latter opposed but a ^rt 
resistifioe. The crumblii^ fabric of eastoru des- 
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’ CHAP*' {fbtist^jbneve^oecuiqagyiast rapid aad total Jttb- 
veWoft; a few victories, a few sieg^, carried the 
ourns Arabian'arms from the Ti^ to ^ Onus; and 
^ci^s. overtjp^w,jivith the Sassaoian dynasty, ^ ancieat 
and famous •r^igiqjQ they had professed. Seven 
years of active and unceasing warfare sufficed to 
* snbjugafe the rich province of Syria, tbragh de*' 
fended by numerous armies and fortified^tiet; 
639. and the khalif Omar had scarcely retumenUnks 
foi the accomplishment of this conquest, whin 
Amrou his lieutenant announced to him the 

f 5 

entire reduction of Egypt. After some interval 
the Saracens. }iv'ou their way along the coa&t of 
647-. Africa as far as the pillars of H.ercules, and a third 
698. province was irretrievably torn from the Greek 
empire. .These western conquests, introduced 
thm to fresh enemids, and ushered in mbre 
spmndid succcses; encouraged by the disunion 
of the Visigoths, and invited by treachery, Musa, 
the general of a master who sat beyond the oppo- 
710 site extreminy of the Mediterranean Sea, {>assed 
over into §ptU 2 , and within about two years the 
name of Mohammed was invoked under the 
Pvfenees.* 


Qckiry'i H»tory of die San- 
■ CCD*. C’lMounu, lU'ToluuoM de 
I'AInquc et de I'bfiegne. The 
femicr of Umu worii u weij 
teown, end jiudy idnired for ib 
•iaptety sod {Mctaiefqaftdeltib. 
Souath aej narrative bu ever 
cmM is wpty that of dw deitb 
of Howiis 9si dMM do Mt 
to leader a aton deterauig of 
Os Ite eooinry, it 


be laid down u t pretw geaeni 
rale, that aratmUmtmUf, which 
eahancei (he ciedihility if ■ wtl-. 
sew, dimiQubn that et an in*- 
torau), reeaoie m time or eHsa* 
lion. And I oheerre dut Beuke, 
in hu preface to Abulfoda, epeekt 
tdi, from whon Oet^ 
ii bat a uamhiiwh at a 
fobuhet. 
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IlieiecofKiuestBywhidiuUmishtllecarcjfl^ chap 
auperfieial, are less perplexing ttf a calm inqaiilff 
tbu tteif cessation; the loss of half the* Roman. uaxEie 
empire, titan the preserration of the res^ A 
glance from Medina to Constantinople in thejnid* v 
die of the seventh century wonld probably hara swcot d*. 
induced^ indifferent spectator, if such, a being 
may h^pagined, to anticipate by eig^t hundred 
years W establishment of a ItRihammedan domi* 
nimi upon the shores of the Hellespont. The 
fame of Heraclius had withered in tlys Syrian \rar; 
and his successors appeared as incapable to resist, 
as they were unworthy to govern: .Their despot¬ 
ism, unchecked by law, was often punished by 
successful rebellion; but not a whisper of civil 


liberty was ever heard, and the vicissitudes of 
ser^tude and anarchy consummated the nu^ 
degeneracy of the nation. Less ignorant tlian tne 
western barbarians, the Greeks abused their in¬ 
genuity in theological contniversies, those esjiqpi- 
ally which related to the nature and incarnation 
of our Saviour; wherein the disputants, as is 


usual, became more positive and rancorou.s, m 
their Ckeed receded from Uic possibility of humaui 
apprehension. Nor were these confined to thi^ 
clergy, who had not, in the east, obtained the 
prerogative of guiding the national faith; the 
sovereigns sided alternately with opposing fac¬ 
tions; Heraclius was not too brave, nor Tfacodon 
too tnfainou.s, for discussions theology; tod 
the damenters from ak ic^Mtfial decision were in- 
vnlfod in Ihe double proSmption of treason and 
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"CHAP, beresjv ISuflPJ)erwcutorsof their opponeats 
atliwne preteaded to cowardly scrupulousnesg ia 
cfREEKs .the hekT; nor was the Greek church ashamed to 
BAum require th« lustration of a canonical penance from 
/ the soldier, ^rho s^ed the blood of his enemies in 
a nadonal war. 

Decb^ , But ^is depraved people were prese||ed from 
os^* destruction by thtf vices of their enemies, stifl 
more than by some intrinsic resources which they 
yet possessed. A rapid degeneracy enfeebled Ihe 
victorious Modems in their career. That irresistible 

I K 

enthusiasm, that earnest and disinterested zeal of 
the cumpanum.s of Mohammed was in a great 
mea.sure lost, even before the first generation had 
passed away. In the fruitful vallies of Damascus 
and Basswra, the Arabs of the desert foi^t their 
abstemious habits. Rich from the tributes of an 


enslaved people, the Mohammedan sovereigns 
knew no employment of riches but in sensual 
luxury, and paid the price of voluptuous indul¬ 
gence in the relaxation of their strength and 
energy. Vnder the reign of Moawiyah, the fifth 
khalif, an heredififry succession was .subdituted for 
»tiie free choice of tlie faitiiful, by wliich the first 
sepresentatues of the prophet had been elevated 
to power; and this togulaticm, necessary as> it 
plainly was, to avert in some degree the dangers 
of schism and civil war, exposed the kingitom.to 


the^xirtainty of^lieing tdten governed by feeble 
t^hiits .4 But no ^^lation could be more than 
a temporary preseHvdye ^^^^t civil war. The 
dissensiDim which s6dl aefiiate and aander hostile 
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the fdioven of Mohammed msi^il traced to the chap 
'£ rst events Aat ensued upon bis death, to^e^,,^^ 
rejection of his son-in-iaw Ali by the eibctors of oakus 
M edina. Two reigns, those of Abubekei’and pmar, 
passed in external glory uid dom^ttc reverence; 
but the old age of Othman was weak and impru¬ 
dent, aM the conspirators against him established 
die first among a hundred precedents of rebellion 
and regicide. Ali ^vas now cltosen; but a strung 
fiiction disputed his right; and the Saracen em|un‘ 
was for many years distracted with cimI war 
among competitors, who apfiealed, in reality, to 
no other decision than that of the aword. The fa* 
mily of Ommiyaii .succeeded at last in establishing 
an unre.sisted, if not an undoubted title. But re¬ 
bellions were perpetually afterwards breukinig out 
in*that vast extent of dofniiiion, till one of these 
revolters acquired by success a Ixjtter iiainc than 
rebel, and founded the d\ mtsty of the Abbas.sides. Tiit) 
Damascus had been the scat of empire iiijder "f 
the Ommiades; it was removed by the succeeding 
family to their new city of Bagdad. There are 
not any names in the long line'df khalifs, after the 
companions of Mohammed, more rciiowm^ ^ 
history than Home of the earlifer sovereigns wlo- 
reign^ in this capital, Almansor, Harouii Al- 
raachid, and Almamiiii. Their splendid palaces,' 
tbeir numerous guards, their treasures of gold and 
silver, the populousncssand bfUheir cities, 
fonned a striking contrast jatbe rudeoen and 
poverty of the wq^n natim in the same age. 

In tieir csmrt, leaming, Wifch the first Moslem 
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bad deipised at imwarlike, or rejected as pro&ae^ 
wdi held io honour.* The khalif Almam^n, espe^ 
cially>. was distinguishedibr bis patronage of let; 
ters;,the philosophicftl writings of Greece were 
eagerly sought and translated; the stars were num> 
bered, the course of the planets was measured; 
the Arabians improved upon the scienca|||py hot-, 
rowed, and returned it with abundant interest 
Europe in the coiflmunication of numeral hgunil 
and the intellectual language of algebra.'t Tjet 
the merit of tbe Abbassides has been exangertl^ 
by adulation or gratitude. After all the i^jigue 
praises of hireling poets, which have sometimes 
been repeated in Europe, it is very rare to read the 
history of an eastern sovereign unstained by atro¬ 
cious crimes. No Christian government, .except 
perhaps that of Constantinople, exhibits such a 
.series of tyrants as the khalifs of Bagdad; if deeds 
of blood wrought through unbridled passion, or 
jeajous jKilicy, may challenge the name of tyranny. 
These are ill redeemed by ceremonious devotion, 


* Tite Anbian utiiaMf date the 
Bnifin oT their titiratuK (except 
dSM works of hcuoD 8lkb had 
atwnya been (lopiilar) from the reig% 
If Aliniuiior, A. D. 7.'>8 Abul- 

pbatsKiaill'A 160 . Gibbon, c-M- 

t ScYFrat vM ncent publiea* 
contain mKsung deuaU on 
nvaag literaiui 

Eon Hiaiory afl 

or Me 

iiaitiwi^t.'. Tumer'a 
Xail^wL' L, HattjaV__. 



liook better known; 
ha<i since bew pudi «SiMed,'i 
one of tlw fim contri^oos, in 
our own lanpiage, p tija derart- 
ment, n wbkh a giapi'daia pt 
nnaina fcr the onenial aAotpi^f 
l^pe. Caairi’a tdtaamUs ihm 
of iSabkllSS. in dp^n. 
dni .ought befora tbi* to iijR baw 
Mlowed op h n moM aMnii 
examination of their c o wlH Ub than 
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md acts of trifling, po'haps ostentatious hnmili^ j CHAR 
or even by the best attribute of Mohammem 
^inces, a rigorous justice in chastising the oflences oasnei 
of others. Anecdotes of tBis description gke as 
imperfect a sketch of an oriental Sovereign, as 
monkish chroniclers som#timcs draw of one in 
lEurop^d^ho founded monasteries and obeyod 
^ cieixy; though it must be oumed that the 
figmer are in much better tastS. 

Though the Abbassides have acquired more 
celebrity, they never attained the i^al strength of 
theitjpr^ecessors. Under the last of the house of 
Ommiyah, one command was obeVad almost along 
the whole diameter of the known world, from the 
banks of the Silion to the utmost promontory of 
Portugal. But the revolution which changed the 
succession of khalifs produced another not less 
important. A fugitive of the \anquished familvij 
by name Abdalrahman, arpved in Spain; and 
Moslems of that country, not sharing in the pryii- 
dices which had stirred up the Persians in favour 
of the line of Abbas, and conscious that their-W’ 
mote nthation entitled them ^ independence, 
procliulned hifn khalif of Cordova.' There couidl • 
be^iMe bopf*bf reducing so^stant a de|)eii-f 
daocyi mid flie example was not unlikely to be 
hnitttl&. In the reig%ef Raroun Al^^. two 
pciiKlpaiities wtSte forii^ in Agla- 

bitei who reigned ovtiiiil^HiiMfa^^poli; and 
oftkeEdri^tes intlm wesUaLparti^fiarl^. 

Theae iKlded.ini&aat a oe^|^ to the Fatmit^, 
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CHAP, a ^iore*powerful dynasty, who afterwards estdb- 
lished an empire in Egypt.* ■ 
t.RF,EK8 • The ms, however, of Spain and Africa was the 
^CF^' •ocviteble effect of that immensely extended domi- 
oiitne of wion, which their separation alone would not have 
**K-^*'‘*'‘enfeebled. But other* revolutions a w aited it at 
home, dn the history of the AbbassideijpBagdad 
we read over again the decline of European mo* 
narchies, through fiieir various symptoms of ruin; 
ami find alternate analogies to the insults of the 
barbariap.s towards imperial Rome in the fifth cen¬ 
tury, to the personal insignificance of the Mero¬ 
vingian kings,»and to the feudal usurpations that 
dismembered the inheritance of Cliarlemagne. 1. 
Beyond the north-eastern frondcr of the Saracen 
empire dwelt a vvarlikp and powerful nation of 
the Tartar family, w'ho defended the independence 
of Turkestan from the sea of Aral to the great 
central chain of mountjiins. In the wars which 
th^khalifsor their lieutenants waged against them, 
many of these Turks were led into captivity, and 
dispersed over empire. Their strength and 
eo^ra^ distinguKiiied them among a people grown 
efi’eminate by luxury; and that jealousy of dis* 
affection among his subjects, so natural to an 
eMtcrn monarch, might be an additional motive 
with the l^if Motassem |o form bodies of guards 
out of these prisppers. But his policy was ftitally 
Oironeous. Moidihidi^#»d even more ferocious 

M nudi of them u the nb- 
JlctWaBUbw. . 


* For Unte wtolut«li,^4 hH 
■tUMtmnewwfixitttimiM. 
■oiy, manft CMmuie, who hu 
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than the Arabs, they contemned the feeblenm|^ CHAP, 
the khalifate, while ’they grasped at its riches. 

He son of Motassem, Motawakkel, was murdered- grfxkI 
in his palace by the barbarians of the nortbt and nirifM 
his fate revealed Uie secret of the empire, that the 
choice ot^it s sovereign had* passed to their slaves. 
Degradfln and death were frequently tlic li»t of 
succeeding khalifs; but in the east, the son leaps 
boldly on the throne which the Tilood of his father 
has stained, and the pnetunan guards of Bagdad 
rarely failed to render a fallacious olwdiei)|ce to the 
nearest heir of the house of Al>ba.s. 2. In about 
one hundred years after the infroduction of the 
Turkish soldiers, the .sovereigns of Bagdad sank 
almost into oblivion. A1 Uadi, who died in !M0, 
was the last of these that officiated in the inoK(|ue, 
that commanded the forces in person, that ad* 
dressed the people from the pulpit, that enjoyed 
the |H)mp and splendour of royalty.* But, he was 
the first who appinted, instead of a vizir, a new 
officer, a mayor, as it were, of the palace, with the 
title of Emir al Omra, command^ of cuinmandm, 
to whom he delegated by compul^n the functijjjis 
of his office. This title was usually seized by 
active and martial spirits; it was sometimes here¬ 
ditary, and in dfect irrevocable by the khalifs, 
whose names hardly iqipear after time in 
oriental annds. 3. During the^ revolutions oS 
the palace, every provinoa-sucjlniivmy shotdt off 


* AWMt,&dS|.GMaB,et AUSUTitOMMiaoribciffliyii 
S3. Modem fliit. vid. ii. only MBlioaiitf te ta* 
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its allHgianOe; new principalities were fonned it 
Syria and Mesopotamia, as “well as in Khorasat 
And Persia, till the dominion of the Commagder ol 
the Baithfal was literally confined to the city ol 
Bagdad and* its adjacent territory. For a time 
some hf these princes, Vho had been appointed at 
Jfovemors by the khalifs, professed to rtipect hit 
supremacy, by naming him in the public prayers 
and upon the coinf but these tokens of dependence 
were gradually obliterated.* 

Such is thqoutline of Saracenic history for three 
centuries after Mohammed; )lhe age of gloriofp 
conquest; a second of stationary, b\it rather pre¬ 
carious greatness; a third of rapid decline. The 
Greek ^inpire meanwhile survived, and almost 
recovered4h)m the shock it had sustained. Beside.' 
the decline of its enemies, several circumstances 
may be enumerated, tending to its preseivation 
The maritime province of Cilicia had been over- 
niij by the Mohammedans; but between this and 
the Lesser Asia Mount Taurus rai.ses its massj 
buckler, spre^ing, as a natural bulwark, from the 
.sea-<;oast of the ancient Pamphylia to the hilij 
district Isauria, whence it extends in an easUittj 
direction, separating the Cappadocian and Cili- 
cian plains, and after throwing off considerable 
ridges to the north and south, connects itself wit!) 
other chains of mountains that penetrate far intc 
the Asiatic continent Beyond this barrier the 

* TRe^sduH of idEuaceni n conplrtephilosophical diHMtation 
Miy dnoawd in thd%d chaptn «pai tfan part of butory. 
tf Gibbon, whidi ii, m it^ a 
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g^iaceos formed ik> durable settlement, though cua 
t]^ amues oS Alraschid wasted the country as far 
as the Hellespont, and the city of in. oasa 

Phrypa was razed to the ground by Ai >lota^m. 

The position of Constantinof^e, phesen with a 
sagacity to which the course of events idmost 
gave tbe|.appearance of prescience, sectpred heyr 
from any immediate danger on the side of Asia, 
and rendered her as little accesnble to an enemy, 
as any city which valour and patriotism did not 
protect. Yet in the days of Arabian energy, she 

twice attackeifr by great na\'al armaments; 668 
the first siege, or rather blockade,, continued for • 
seven years; the second, though shorter, was 716 
more terrible, anther walls, as well as her port, 
were actually invested by the combined forces of 
thef khalif Waled, under bis brother Mosleroa.* 

The final discomfiture of these assailants shewed 
the resisting force of the empire, or rather of its 
capital; but perhaps the'abandonment of such 
maritime enterprizes by the Saracens may be in 
some measure ascribed to the removal of their 
metropolis from Damascus to Bagdad. BuL. th(e 
Gndcsia their turn determined to dispute (Be 
comman?of the sea. By possessing the secret of 
an inextinguishable fire, they fought on superior 
terms: their wealth, perhaps their skill, enabled 
hem to employ laifer and better appointed 
.-eseels; and they ulfimtely ^qgell^Jfegne- 
nies from the islai^s "of Cf efe MH^Cvprus . By 


voi.. u. 


• OiUi*, c .». 
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CHAP, land, Ihey were less desirous of encountering tiie 
Aloslems. The science of tactics i^ studied by 
GREEKS .the puBillaipmous, like that of medicine by tbe 
Mms. sick> andihe Byzantine emperors, Leo an3 Con¬ 
stantine, have., left written treatises on *the art of 
avoiding defeat, of protracting contest, of resist¬ 
ing attack.* But thi.s timid policy, and even the 
purchase of armistices from the Saracen^ were 
not ill calculated"for the state of both nations; 
vMhile Constantinople temporized, Bagdad shook 
to her foundations; and the heirs of the Roman 
name might hoa.'.t the immortality of theirgsp 
empire, when, Rmy contemplated the dissolut^ 
of that which had .so rapidly sprung up and 
perished. Amidst all the crimes and revolutions 
of the Byzantine gmeminent, and its history is 
but a series of crimes and revolutions, it was never 
dismembered by intestine war; a sedition m the 
army, a tumult in the theatre, a conspiracy in the 
.pajacc, ])reeipitated a monarch from the throne; 
but the allegiance of Constantinople was instantly 
transferred to his successor, and the provinces 
implicitly obeyed the voice of the capital. The 
custom too of partitiop, .so baneful to the Ls^n 
kingdoms, and which was not altogether unknown 
to tlic Saracen.s, never prerailed in the Greek em¬ 
pire. It stood III the middle of the tenth centui^ 
as VICIOUS indeed and cowardly, but more wealfhy, 

* OlU»n, r. j3. Comttndne aihimed lo coofen weikoMi wid 
Porphjrrogenilut, in his odrice lo cowardice, and pleasing lUeif lo 
his son u lo lh« adminutnitioii of petir artt to elude ibe npecHy, 
the empire^ betrays a Btnid not ordisidetbepowercfitieiieouct. 
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more enlightened, and far more secure ifom its cn a p 
^emies, tlj^n under, the first successors of Hera- , 
cllus. For about one hundred yeab jfteccding outtk 
there lad been only partial n-ars witli the MuJiam- 
medan potentates; and in t|>c?e, the emperors 
seem gradually to have gamed tlic adrantage, and 
to have become more frequently the aggres-nor#. 

But thp increasing distractions of the east encou* ■ 
raged two brave usurpers, Nicephorus Phoeas y?,) 
and Joh^linisees, to attempt the actual rctovory 
of the lost provinces. They carricjl tlie Romany 
(one may use the term with less rt^uctance j 
Sm usual) over Syria; Antioch and. Aleppo were! 
taken by storm, Damascus submitted; e\en thel 
cities of Mesopotviua, beyond the ancicj^t iHiuii-f 
dary of the Euphrates, were added to tla* troi*hiesl 
of *Zimisces, who unwillingly spand the capital) 
of the khalifat!'. From such distant compiests it/ 
was c.xpcdient, and indeed nccessarj, to \\ ithdraw; 
but Cihcia and Antioch were permanently re-, 
stored to tljp JffiP'rc- At the close of the tenth | 
century, tliceni^crors of Constantinople possessed i 
the best anef greatest pirtion of the modern king-; 
dum of Naples, a fiart of Sicily, the whole Hum-' 
pean dominions of the Ottomans, the provincy of 
Anatolia or Asia Minor, with some part of Syria , 
and Armenia.* 


• Gibbon, t i5 and 51 Tbi- 
latter of iheee cbapien cooiain* 
aa ittiBiiiaaf a aketdi of Ibe fun- 
ditimi of Oieece, a* ih* formj-f 
data of Sanoaoic biatory •" 


the firt» are not Riwipnl 
liivtorirjillY aicotdiiifi 10 llie older 
ol tunc, Cut |iliilo«iphiraHv. ac¬ 
cording to theu relation*- 
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CHAP. TT ieae succes ses of the Greek empire wwe,ce^ 
tai^ much rather due to <he weaknes s of it a 
ohEEKs e peyies .* tkgn to any revival of national courage 
sS^Em ^d wgour^ yet they would probably have been 
The more durable, ^f tfee contest had been only with 
the khalifate, or the kingdoms derived from it. 
But a n?w actor was to appear on the stage of 
Asiatic tragedy. The same Turkish nation, the 
slaves and captive from which had become arbi¬ 
ters of the .sceptre of Bagdad, passed their original 
limits of the.Iaxartes or Sihon. The sultans of 
Gazna, a dynasty whose splendid conquests were 
of very short duration, had deemed it politic to 
divide the strength of these fomiidable allies, by 
inviting a part of them into iKhorasan. They 
covered -that fertile province with their pastoral 
tents, and beckoned tbeir compatriots to slfare 
r'ckes of the south. The Gazncvides fell the 
I03H earliest victims; but Persia , violated in turn by 
♦evpry conqueror,'was a tempting and unresisting 
prey. Togrol Bqk, the founder of. the SeljukJan 
(lyna^ty. of,Turks, overthrew the family of 
Bowide.s, who had long reigned at Ispahan, re¬ 
spected the pageant of Mohammedan sovereignty 
in the klialif of Bagdad, embraced with aU his 
tribes the religion of the vanquished, and com¬ 
menced the attack upon Christendom by an ir¬ 
ruption into Armefljg. His nephew and successwr 
1071 Alp Arslan defeated and took prisoner the em¬ 
peror Romanus Diogenes; and the con ques^ of 
Asif^M^ or was almost completed by princes of 
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Ae same family, Ae feljukians of Rftmt* who chap 
were permitted by Malek Shah, Ae Aird sultan 
of A^ TuAs, to form an independent Itingdom, oreeih 
ITirough their own exertions, and *the selfish 
impolicy of rival competitors* fork the throne of 
Constantinople, who bartered the strength of Ae 
empire for assistance, jhe Turks became.masters 
qf_.Ae Asiatic cities and fortified passes; norjf 
did there seem any obstacle to the invasion of* 
Europe.f • 

In this state of jeopardy, the Creelj empire n**™* 
IfliAed for aid to the nations of the west, and re¬ 
ceived it in fuller measure than tvas- expected, or 
perhaps desired. The deliverance of Con.stantiA 
nople was indeed a very secondary object with the) 
crusaders. But it was neccs.sanly included m 
their scheme of operations, which, though Jhgy 
all tended to the recovery of Je nyalenL must 
^mencewilli the firste^lesIKst^on their 
line of march. The Turk& a£K‘ ^prely defcatoL ' 
their capital of Nice restored to the empire. As 
the Franks passed onwards, the emperor Alexiu s 
C omnenusj md on their footsteps, and secured to 
himself the fruits for which their enthusiasm ifis- 
dained to wait. He regained possession of the \ 
strong places on Ae .lEgean shores, of the defiles 
of Bithynia, and of the entire coast of Asia Minor, 
boAon the Euxine and Mediterranean seas, which ' 

Ae Turkish armies, composed of cavalry and 


• Hum, I c conntiy of th* Uo- 
noBi. 


t Gibbon, e. sr D* Guifn*», 
Hat da Hum, t. ii. I 1 . 



182 


STATE Of EUROPE 


CHA?', unused to regular warfare, could not recover.* 
So much must undoubtedly be ascribed to the first 
GREEKS crusade. ,>|utd think that the general effect of 
' expeditions has been over-rated by those 

' who consider them as having permanently retarded 
4’to^or the progress of the Turkish power. The Chris- 
tians ini Palestine and Syria were hardly in con¬ 
tact with the Scljukian kingdom ofR6m,the only 
enemies of the erfijiire; and it is not easy to per¬ 
ceive, that their small and feeble principalities, 
engaged, commonly in defending themselves 
against the Mohammedan princes of Mesopotamia, 
or the Fatimite ‘khalifs of Egypt, could obstruct 
the arms of a sovereign of Iconium upon the 
Mieander or the Halys. Other cftuses arc adequate 
to ex|)lainf the equipoise in which the balance of 
dominion in Anatolia was kept during the twelfth 
century; the valour and activity of the two Com- 
neni, .John and Manual, especially the former; 
«njJ the frequent partitions and internal feuds, 
through which the Scljukians of Iconium, like all 
other oriental governments, became incapable of 
foreign aggression. 

Cipture of "but whatever obligation might be due to the 
no'Jii'hy liw first cni.saders from the eastern empire was can- 
‘ 1““' celled by their descendants one hundred years 
afterwards, when the fourth Jn number of thflM 
gipgdiUops was turned toThesubjugafionoTCon- 

• It does not sff tn porfectly or of hi$ i;»llant son, Joho Com- 
rlmr, vlMthtr lh« seu-contt, north nenus. Hut Oie doubt ii kirdly 
4nd south, was i».anneud to thu worth noticing, 
rnipirc during the itign ofAInkis, 
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stEDtisoplG itsdlf, 0n6 of those donie.stic kto* ^ap 
lutjons, which occur perpetually in Byzantmei^^ 
history, had placed an usurper on 

KirialtBEKIM 

th rone. The lawful monarch was "iOTemijed trt 
blinSness and a pnsrm; but the jjeir escajwd to* 
recount his misfortunes to the fleet and army of 
crusaders, assembled in the Dalmatian, |X)rt gf «5o2 
Zara. This armament had been collected for the 
usual purposes, and through the usual motnes 
temporal and spiritual, of a crusade; the military 
force chiefly consisted of French nobjes, the naval 
was supplied by the republic of Venice, whase 
doge commanded personally in■U)^ expedition. 

It was not apparently consistent with the primary 
object of retrieving the Chri.stiau aflairs in Dales- 
tine, to interfere in the government of a Christian 
empire; but the temptation of punishing a faith¬ 
less peojile, and the hope of assistamr in their siib- 
.setpicnt operations jirevailcd. They turned then 
prows up the Archipelago; and notwithstanding 
the vast population, and defensible strength of 
Con.stantinople . comp elled the usurper t o fly , and 
tij f; f'itizp-ns ip ' aninio.sitics spring¬ 

ing from religious sehism and national jcalotR>y 
were not likely to be allayed by such remedies; 
the Greeks, wounded in their pride and bigotry, 
i pffded the legitimate emperor m a creature of 
tTOir enemies'; Ttady to sacrifice their churcli, a 
stipuIateJcondition of his restoration, to that of 
Rome. In a few months a new se di*****^ f]p^ 
s piracy raised another usurper in defiance of the 
crusadere^irmy enra without the walls, 
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Thesi^ge inatnndy^nmmmi^i and after fttpna 

j^nt hs &e"aty Cops^tinopt e ttos taken.by . 

0 ? piifage’anS^ murder is always 
uniform; bid the calamities of ancient capitals^ 
like those ofr t|;ie great, imjH’ess us more forcibly. 
Even now we sympathize with the virgin ma* 
jesty of,Coostantinople, (decked with the accumu* 
lated weatdi of ages, an^ resplendent with the 
monumente of Roman empire and of Grecian art 
Herpopulousness is estimated beyond credibility,; 
ten, twenty, Jthirty-foid that of London or Paris; 
certainly far beyond the united capitals of all 
European kingdoms in that age.* In magnificence 
she excelled them more than in numbers; instead 
of the thatched roofs, the mudtwalls, the narrow 
streets, the pitiful buildings of those cities, she had 
marble and gilded palaces, churches and monas¬ 
teries, the works of skilful architects, through nine 
centuries, gradually sliding from the severity of 
ancient taste into the more various and brilliant 

c 

combinations of eastern fancy.f In the libraries 


fcVille Hardoum reckons the 
inhabitants uf Constantinople at 
quatre ceni mil bommes ou phis, 
by which Uibbon undetstands him 
to mean men of t military afte. 
Le Beau allows a miliion for the 
whole population. Gibbon, vol. xi 
p, S19. We should probably rate 
London, in 1204, loo hi^ at 
10,000 wult. Paru hod been 
ai|ed by Philip Augustus, and 
toad OD more ground than London. 
Mtam lur la Police, 1. 1 . p TS. 
t 0 ^inUi Qsitas, excMUDs 
'uik of Chartres a hundred yaan 


before, nobilis et decoral quot 
monastena, quotqoe palatia innt 
in eh, opere mero fiibre&cial quot 
etiam in plateis set in vicis opera 
ad ipectandoin nirabilml TmIi- 
um est (juidem magnum recitare^ 
quanta aft iln opulenba bong^ 
omnium, aun et argenti, paUionun 
multiformium, SBcrarumque rrii- 
qniaiuffl. Omni etiam tempore, 
nangio freipieati cuncta homumm 
neoetnria lUuc affernetur. Dn 
Chene, Scrip. Kenun Gillicanun, 
t. IV. p. 832. 
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fCkmatantinople Were collected the remttnsof 
hecian leaning; her forum and hippodrome 
(ere decorated with those trf GreGiaiy 4 «:Wpture;.‘jJ^^^^ 
nt neither would be spared by undhiungui^ing RACsna 
ipine; nor were the chiefs of ^e q^ueaders more 
ble to appreciate the loss than their soldiery. 

'our horses, that breathcrin the brass of Lysippus, 
trere removed froin Constantinople to the square 
if St. Mark at Venice; destineihagain to become 
he trophies of umr, and to follow the alternate 
evolutions of conquest. But we learn from a 
»nteraporary Greek to deplore the fete of many 
jther pieces of sculpture, which wese destroyed in 
vantonness, or even coined into brass money.* 

The lawftil emperor and hLs son had Mnshijd m I’Kimonni 

j. .^^v***—^ . L ilieemiiiif. 

:he rebellion that gave occasion to this catastrophe; 
imf there remained no right to interfere with that 
jf conquest. But the Latins were a promiscuous 
multitude, and what their independent valour had 
earned was not to be transferred to a single mas^. 


Though the name of emperor seemed necessary 
for the government of Constantinople, the unity of 
despotic power was very foreign to the principles 
and the interests of the crusaders. In their scltSh 
schemes of aggrandizement they tore in pieces the 
Greek.^pire. One fourth only wa.s allotted to [ 
tl^ emperor, three eighths were the share of the 
republic of Venice, and the remainder was divided 
among the chiefs. Baldwin, count of Flanders, 
obtiuned the imperial title, with the feudal 


• Gibboe, e. 60. 



STATE OF EUROPE* 


CHAP, sovereignty over the minor principalitieg. A 
monarchy thus dismembered had little prospect 
oREEp .of honohrAfl'durability. The Latin emperors of 
uaCIns. Constantiti^le were more contemptible and un¬ 
fortunate, not^so p^uch from personal character as 
political weakness, thin their predecessors; their 
sassals, rebelled againft sovereigns not more 
powerful than themse]|^s; the Bulgarians, a 
nation. who,after4>emg long formidable, had been 
subdued by the imperial arms, and only recovered 
independency on the eve of the Latin conquest, 
msulteif their capital; the (irccks viewed them 
Th« CrMk* with silent liatred, and hailed the dawning de- 
copltou. liverance from the Asiatic coast. On that side of 
■op'e- ti,e Bosjiorus, the Latin usurpation was scarcely 
fora moment acknowledged; Nice became the 
jscat of a (ireek dynasty, who reigned with honour 
as far as the Maeander; and cro.ssing into Europe, 
after having established their doiiiinion throughout 
12GI Uomania and other provinces, exptdled the last 
Latin emperors from Constantinople m less than 
sixty years from its capture. 

During the reign of these Greeks at Nice, they 
h7d fortunately little to dread on the side of their 
former eneiiiies, and were generally on terms of 
friendship with the Seljukians of Iconium. That 
monarchy indeed had sufficient objects of appre- 
invuiouar hension for itself. Their own example in chang- 
ing the upland plains of Tartary for the culti¬ 
vated vallies of the south was imitated in the 
thirteentii century by two successive hordes of 
northern barbarians. The Karismians, whose tents 
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had been pitched on die lower Oxus and Caapiw chap 
S ea, availed themselves of the decline of the 
Turkish power to^stablish their ^fenmion in^mHKKif 
Pi.rgw and^,Tnenaped. di^ou|[h they di^ot ever- iucfcss*. 
throve the, kin^S^lQin. otiewnijim. • A more tre- 
me^ous storm ensued in the irruption of Moguls ■«( mo 
under the sons o f Zingis Rhan . From the iarthcsl 
regions of Chinese Tagary, issued a race more 
fierce and destitute of civilization than those who 
hod preceded, whose numbers were told by hun¬ 
dreds of thousands, and whose only tfstof victory 
was devastation. All Asia, from the sea of (’hma 121K 
to the Euxine, wa.sted beneath thedocusts of the 1272 


north. They annihilated the phantom of autho- 
•* rity which still lingered with the name of klialif 
at Bagdad. They reduced into dejiondence and 
finally subverted the Seljukian dyna.sty of Persia, 

Syria, and Iconium. The Turks of the latter 
kingdom betook themselves to the mountainous 
country, where they formed .several petty prin¬ 
cipalities, which 8ubsi.sted by incursions into the 
territory of the Moguls or Greeks. The chief of 
one of these, named Othman. at the end of the 1299 
thirteenth century, penetrated into the pnumce 
of Bithymia, from which his posterity were never 

to withdraw.* 

The empire of Constantinople had never re- 
covered the blow it received at the hands of the omk 
Latins. Most of the islands in the Archipelago, i*™- 
and the provinces of proper Greece from Thessaly 


• De Co«gD«, Ui»t do Hum, l- ‘ 
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southward, were still possessed by those invaders. 
TTie wealth and naval power of the empire had 
.passed fn4^4he hands of the maritime republics; 
Venice, Genoa, Pisa, and Barcelona were enriched 
by a commerce which they carried on as indepen¬ 
dent states within the precincts of Constantinople, 
scarcely deigning to solifcit the permission or re¬ 
cognize the supremacy of its master. In a great 
battle fought under the walls of the city between 
the Venetian and Genoese fleets, the weight of the 
Roman empire, in Gibbon’s expression, was 
scarcely felt in the balance of these opulent and 
powerful repubhcs. Eight gallies were the con¬ 
tribution of the emperor Cantacuzene to his Vene¬ 
tian allies; and upon their defeat he submitted 
to the ignominy of excluding them for ever from 
trading in his dominions. Meantime the remains 
of the empire in Asia were seized by the indepen¬ 
dent Turkish dynasties, of which the most illus¬ 
trious, that of the Ottomans, occupied the province 
of Bithynia. Invited by a Byzantine faction into 
Europe, about the middle of the fourteenth cen¬ 
tury, they fixed themselves in the neighbourhood 
oT the capital, and in the thirty years reign of 
Amurath I., subdued, with little resistance, the 
province of Romania, and the small Christian 
kingdoms that had been formed on the lower 
Danube. Bajazet , the successor of Amurath, re¬ 
duced the inae^rident emirs of Anatolia to sub- 

i jection, and after long threatening Constantinople, 
invested it by sea and land. The Greeks called 
loudly upon their brethren of the west for aid 
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a|![aiQ«t the common enemy of Christendon^; but( chap. 
the flower of French, chivalry had been slain 
taken in the battle of Nicoppljs in<^Bi}]garia,*- cama 
where the king of Hungary, notwithlt|pding theljJcBw! 
heroism of these volunteers, wa| entirely defeated^ 
by Bajazet. The emperor Manuel left his capital 
with a faint hope of exciting the courts of Eurepg 
to some decided effort.^, by personal representa¬ 
tions of the danger; and, duiing his absence, 


Constantinople was saved, not by a friend indeej}, 
but by a power more formidable tocher enemies 
than to herself. * 


The loose masses of mankind,«tlmt without iSfimin 
laws, agriculture, or fixed dwellings, o\crspread Sf S.* 
the vast central regions of Asia, lia\e, at various 
times, been impelled by ncce.ssity of subsistence, 
or trough the casual appearance of a command¬ 
ing genius, upon the domain of culture and 
civilization. Two principal roads connect the 
nations of Tartary with fliose of the west and 
.south; the one into Europe along the sea* of 
Azoph, and northern coast of the Euxmc; the 
other across the interval between the Buchanan 
mountains and the Ca.spian into Persia. Four 


♦ Th« Hungarians tied in tins blood,and ransomed ala Teiy high 
Iwttle, and dwrled Iheir alliw, price. Many of eminent hiTth ami 
accoidingtotheMtmoitesdeilou- mem were mil to death j a £ite 
cieaut, c W But Froissart, nho from which Doucicaut was used 
seems a falter authority, imputes 17 the iBlerfcrenec of the co«m de 
the defeat to the raihnew of the hevers, wrho might better hinuetf 
French. Part iv. ch. 79. The hare penslied with honour on that 
ooont de Nevets, (Jean Sans Peur, occasion, than lurrivid to phi^ 
afterwardsduke of Burgundy,) who his counitj- into cml war, and bJa 
conmunded the Fitnen, wa.* made name into intuiy. 
pnaonen with others of the rt^al 
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times least within the period of authentic his¬ 
tory, the Scythian tribes have jtaken the former 
course,poured themselves into Europe, hut 
each wav^was less effectual than the preceding. 
The first of.thpe jvas ip the fourth and fifth cen¬ 
turies, for we may range those rapidly successive 
jnigratipns of the Goths and Huns together, when 
the Roman empire fell to the ground, and the only 
boundary of barbarian conquest was the Atlantic 
UCean upon the shores of Portugal. The second 
wave came qn wdth the Hungarians in the tenth 
century* whose ravage,s extended as far as the 
southern provinces of France. A third attack 
w'as sustained fi'om the Moguls under the children 
of Zingis, at the same jicriod as that which over¬ 
whelmed. Persia. The Ru.ssian monarchy was 
destroyed in this invasion, and for two hundred 
years that great country lay prostrate under the 
yoke of the Tartars. As they advanced, Poland 
and Hungary gave little opposition; and the far¬ 
thest nations of Europe were appalled by the 
tempest. Hut Germany was no longer as she had 
been in the anarchy of the tenth century; the 
Moguls were unused to resistance, and still less 
inclined to regular warfare; they retired before 
the emperor Frederic II., and the utmost points 
of their western invasion were the cities of Lig- 
nitz in Silesia, and Neustadt m Austria. In the 
fourth and last, aggression of the Tartars, their 
progre.ss in Europe is hardly perceptible; the 
Moguls of Timur’s army could only boast the 
destruction of Azoph, and the pillage of some 
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Russian provinces. Timur, the sovereign of these chap. 
Moguls, and founder, of their second dytrasty, 
which has been-more permanent and celebrated 
than that of Zingis, had been the prind^f a •ynall 
tribe, in Transoxiana, b^twegi the.Gihon and 
Sirr, the doubtful frontier of .settled and pa.stt>ral 
nations. His own energy and the weakness of hi) 
neighbours are sufficient to explain tlie revolution 
he effected. Like former conquerors. Togrol Bek 
and Zingis, he chose the road through Pcrsii^; 
and meeting little resistance from the disordoD'd 
governments of Asia, extended his empirf on one 
side to the Syrian coast, while by jjiiccesses still 
more renowned, though not belonging to this 
place, it reached op the other to the heart of Hiii- 
dostan. In his old age, the rc.stlessncss of anibi- 
tiod impelled him against the Turks of Anatolia. 

Bajazet hastened from the siege of Conslanti-,iij,jioi 
nople to a more perdous contest: his deleal andj«|^^ 
captivity, in the plains of*Angora, clouded for a| 
time the Ottoman crescent, and pre.servcd !hc| 
wreck of the Greek empire for hit) years longer, j 
The Moculs did not improve their victors, in D.nii^r«( 

^ till ^ OIiMAHU* 

the w'estern parts of Asia, as in iiindi>stan, iiniflr uojjr 
was but a barbarian destroyer, though at Samar- 
cand a sovereign and a legislator. j|e 4{iU'£.itp- 
Anatolia to 

t hf iir power w a.s ; and the Ottoman king¬ 
dom. like those which had preceded, cxjierienced 
the evils of parution and mutual animosity. For 
about twenty years an opportunity was given to 
the Greeks of recovering part of their losses; but 



IjBS 1 rrnTE^ edkopi 

CH.AF., they fere inctfeble of sakiog tiie beltjp. of 
tHU advantage; and though tbMa|Mgained jmeles- 
»fiSK8, siob of ixi itf RomaiuB, did n(4l||brpate a stroog 
RA^', Tiir|iah"^9^y that held the city of dallipoli in 
,1421 jtfie Chersonesus., Wb^' Amuraih IL, therdcm, 
/re*united under his vigorous scefdte the OttotBan 
{Donarchy, Constantinople was exposed to another 
siege and to fresh losses. Her walls, however, 
repelled the enemy; and during the rei^ of Amu- 
r^th she had leisure to repeat those si^^s of dis¬ 
tress, which, the princes of Christendom refused 
to observe. The situation of Europe was, indeed, 
sufficiently .inauspicious: France, the original 
country of the crusades and of chivalry, was in¬ 
volved in foreign and domestic war; while a 
schism, apparently interminable, rent the bosom 
of the Latin church, and impaired the efficiency 
of the only power that could unite and animate 
its disciples in a religious war. Even when the 
Roman pontiffs were' best disposed to lelcue 
Constantinople from destruction, it was rather as 
masters than as allies that they would interfere; 
their uagenerous bigotry, or raffier pride, dictated 
the submission of her church, aud the renunciation 
of her favourite article of distinctive faith. The 
Greeks yielded with reluctance and insincerity in 
the council of Florence; but soon rescinded their 
treaty of union. Eugenius IV.- procured a short 
diverrion on the side of Hungary; but after the 
unfortunate battle of Tlfarna, the Hungarians were 
1444 abundantly employed in self-defence. 

Tbe two monarchies, which have succesavely 
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held Uidr «eat in the <% of Constantine, my be ciiAr. 
contrasted in tl|(||Mrcum8tances of their decline. 

In the present d^pile anticipate, withfUM^r^i^ce ^mtcEKs* 
that none can deem extravagant, tnef'^pprojch- 
ing subversion of t1>e Ottomai^ power; but the 
dgns of internal weakness ftave not yet been con- 
iirmed by the dismemberment of province/i; and, 
the arch of dominion, that long since has seemed 
nodding to its fall, and totters at every blast of the 
north, still^ests upon the land-marks of ancient 
conquest, and spans the ample regioip! from Bag¬ 
dad to Belgrade. Far different were the’events 

Every province vmliTturn subdued; every city iur.ii. 
opened her gates to the conqueror; the limbs 
were lopped ofl' one by one; but the [uilse still 
heat*at the heart, and the majesty of the Roman 
name was ultimatelv confined to the walls of C:on- 
stantinoplc. -Before Mahomet II. planted his 
cannon again^-t them, he had completed ever;,- 
smaller coiuiuest, and deprived the expiring cm- 
itire of every hope of succour or delay. 
necessary that Constantinople should fall, but the^ 
res^wtion of her einperor bestows 
an honour upon her fall, which her prostienty 
seldom e.n.od. Tlio l.m? deferred hot raei .table 
...omeat mived; and the last rf the 
.ill aot aay of the PalmoIoPJ ^ 

the imperial mantle, and remembe.^ ^e a.™ 

«hich he represented in the d'l?"") ^ 

death. It la thus that the 

.hen enfeebled by dteaae or tje. « aaid to tally 
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its energies in the jiresence of death, and to }K)ui 
the radiance of unclouded xeason around the last 
struggl|»<^ dissolution. 

Xhou^ the fate of Constantinople had been 
protracted bcvoml all reasonable e.vpectation, the 
actual intelligence operated like that of sudden 
fCalamity. A sentiment of consternation, perhaps 
of belf-re|)roach, thrilled to the heart of Christen¬ 
dom, There skeined no lunger any thing to diveit 
4he Ottoman armies from Hungary; and if Hun¬ 
gary should, he subdued, it was evident that both 
Italy and the (lermaii enipiie were expo.sed to 
invasion.* A 'general uniuu of Cliristiaii..puvvcfs 
was re(|uired to withstand this eomiiiou enemy. 
But the |)OjX's, who had so,.often armed them 
agaln-st <.meh<ilhei. wasted their spiritual and poli¬ 
tical counsels in atteniptiiiL' to restore iinaiiiinitv. 
i War was proclaimed against tlicTinks at the diet 
jof Frankfort, in M.j4; hut no etiiflts were made 
!to carrv the menace into execution. .\o prince 
could have ,s.it oi; the nripcrnil throne moie iiii- 
fitlcd for,ihe einergenev thtm Fiedeiie HI., liis 
mean spirit and narrow capacity oxpo.sed him to 
"the cfTitempt of maiikiiid , Ins avanec and du])li- 
oty ensured the hatied of Austria and Hungary. 
During the papacy of Pins II., whose heart was 


* Siw MiiiiUir lluii.;.iria, M\e 
(cull jani;ii<ir'luni<, nrqur Ita¬ 
lia iii>quvt" im iiiiiitiilai nt,nii|uc 
■i Ills Itlu’iiii, I ■ ill.., n-cuni, Kdacl 
/III s^n I,III ^ll^hjiiiFtof 
.1 div nu^/' pninouiu i d Ii\ 1 m ai 
Slum bffore llii di" of rniiL- 


fort, whiili, thouiih loo dvcliina- 
tiirj, like mow of ho writiiii;s, n 411 
iiitm'^iinit lUiKlnUion nf llw Mali- 
"f 1 iiro|"“, 4inl III ilii» imprvsiioii 
pr-.iiritd 1)^ tlm I .il.iiiiiix Spoil- 
d.ihusad atiti 14 il 
rvtr.iii] ffoiii iliK ut4ium 
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thoroughly engaged in this legitimate cnfeade, a ni At'. 
more specious attcrtpt was made by romening 
an European congress at Mantua Almost all (■aia'RS 
the sovereigns attends l>y their envoys; ir \ysHllA(ENs 
concluded that 50,000 h^en at viifs should be h## 
raised, and a tax levied for three years of one 


tenth from the revenues of the clergy, one thirtieth 
from those of the laity, and one l^^entIeth from 
the capital of the Jews.* I’ms'emraged to head 
this armament in jicrsoii, but wlieii he apfiearW 
next year at Am-ona. the appomtid'plaef of em¬ 
barkation, tile pi mees had lailed m all their pro¬ 
mises of men and mi»ney . and lie finind only a 
lie;«llonu crowd of adventurers, destitute of every 
iieeesMiry. and exifev tmg to he fed and paid at the 
poU< s expense. It was not liy suoh aliiKly that 
Mahomet eoiild be expelled lioni (’onstaiitinople. 

If liu' (‘hristiaii Mivereigns had given a steady and 
sincere eo-opeMtioii, the eyiitist would still have 
been ardiioii'. and umertain In the early etu-in,wni^ 
sadv s, the sujiei'ionty of arms, of skill, and even of 
disei[ilme, had bcim umlormly on the side of 
Europe. Blit the presint eireumstaiices were fv 
from similar. An mslitution, begun by the first 
and perfected by the second Amurath, had given 


* Spon'l.toui. t li'itlf' 

\ II norcten Philip <•! lh.ri,-uii'li. 
»Ik> hail mad* &<• kiiide'i pr«f'“ 
<ii«w, and pledged himvtf m a 
fanUvUr pp’aot at bo 
aftiT the lajiture of t mi-tatiliiiople 
In underukf ibii trawdi, 
•nuftti in h« prorane* O'* 


tiriiiiT prwtidid appri Im 
nf iDVav'in frixn Lnyiaiid, 4t an 
iv.sia* bit oii'Iinu no tmnpt: 
«hiih, enii'idi fini: ’b' *'!«•' 
J^iiliiid III U'l •• I* <> a '"'hi a'- 

Nnipl iijKin ihi tn.iliilil' I'lin- 
lind 
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CHAP. to.thesTiiricish armies/iHiat th^eoen^^kstitl 
wanted, military subordinatkm at^eterin expe- 
oliiEKS hence. as it seems, of the real superiority 

war, these snltans selected the 
stoutest youths frem thit# Bulgarian, Servian, or 
41banian cap^t^, who were tidocated in habits of 
martial discipline, and fonned into a regular force 
nvith the na^e of Janizaries. After .^toquest 
had put an end *to captivity, a tax of 

0 rery fifth male child was raised upon the Chris¬ 
tian population for the sanil purpose. The arm 
of Europe was thus turned upon herself; and the 
western natiwfs'muat have contended with troops 
of hereditary robustness and intrepidity, whose 
emulous enthusiasm for the*country that had 
adop'ted them’ was controuled by habitual obe¬ 
dience to their commanders.* 


• In the long declamation o?* 
/Vncat Sylvius before the diet W 
Fr^kfort in 14’>4. he has the fol¬ 
lowing toiitrdst lictHein the Fu- 
rofiTiin and Turkish militia; a 
geod ipeciinen of the artifice with 
which an mgemous orator can dis- 
iM the tnith, vdiik he seems to 
stating It most precisely Con- 
feratnui nunc Torcos nros invi- 
rein. Pi (]uid iperHadum tit, si 
cyiDi illiH pugfietis, examinemus 
Vos nan «! trma. illi trertu Vos 
arinati, illi incrines; vos gladtos 
msalis, till culms otunUir; vos 
halistas tenditis, ilh arcus tiahunt; 
voe loncse thuMcesque prolegoot, 
Bios (Alrkra ipgit, vos equot it- 
gitia, illi eh pijuis rpgutthtt'; VM 
nobilain belluni (liiciiis,ittiMi^ 
ant artififltt cogunt, Ac 

This, however, had little 
rtfect upon Uw bearers, who were 


beli^ judges of military adairs 
tlian the scGrrtary of Freoenc III 
Pina n , or ,F.ucas .Svtviui, was q 
lively writer and a vkillul intnguer. 
Fong expPTiencP bad given him a 
cotisidenible .insight into Euro¬ 
pean politics; and his news are 
usually clear and sensible Though 
not so learned as some popes, he 
knew much better what was going 
forwaid in his own time. Butliie 
vanity of display ii^ his eloquence 
betrayed him into a (Mage folly, 
when he addressed a veiy long 
letter to btaliomet IL*'explaining 
the catholic fiiith, and urging him 
to be bablized; in which case, lo 
for from preactiiiig a crusade 
against the rwhi, he would gladly 
make use of their power to recover 
the rights of the church. Srae 
of hia inducements are cursoua, 
and ffluxt^ if mede public, have 
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^ Yet forty after Uie fall of CoDstantinople, chap. 
at the epocK^ Charkf VIII.’s expedition into , 

Italy, the just apprehensions of Eu[jng{i^ .statesi ukgekI 
men might have gradually subsid^' Jjxcept the 
Morea, Negropont, and« fewtOth^r«uniraportant 
conquests, no real fMogren had made by tlio 
Ottomans. Mahom et 11 . ted ^been. JtepiMt ha^’ 
by the Hu pgacians; he hstd b^n^|iulscd,yiUi 
some igapmi&y.'by Jhe knigl^t* frt>m 

the island of Rbo^. A petty chicO^ defiad 
this mighty conqu^ for t\vcnl\«years in the 
mountains of Epirus; and the [lersevcnng courage 
of his desultory vrarfare with snek trifling re¬ 
sources, and so little prospect of ultimate success, 
may justify the e.Ytggerated admiration with which 
his contemporaries honoured the natoe of Scahder- 
beg. f )ncc only the en'seent was displayed on the 
Calabrian coast; but the city of Otranto remained 14^0 
but a year in the |M)ssession of Mahomet. On his 
death a disputed succession involved his childyeu 
in civil war. Bajazet, the eldest, obtainedUthe 
victory ; but his rival brother Zizim fled to Rhodes, 
from whence he was removed to France, and after¬ 
wards to Rome. Apprehensions of this cxil^ 
prince seem to have dictated a pacific policy to 
the reigning sultan, whose character did not pos¬ 
sess the usual energy of Ottoman sovereigns. 

bmhiftlilygntifyMigtobwftMml, diaioru betlonim Mluiitli um 
F ndenc III. Qoim ut irtutra- i fgM j it f {Mfiem, «i QIm Boliniit 
mar,HChni(iamumK«,ii>ortiio twii fuiKoi; Md cugi mm 
LadHlMl'DgancetBdmDurtgr, dom iritgiooti boiiu, <M«K>Tuat 
oamo pnrier u w> fiimrl I’Bgui, Ik. Epul 3SM 
ad«p(ai. SpcnMcnl Ui^an poit 
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tie CUrgg—iii Sources—Eucruaikments on Ecclestasheal 
Propertf-^tknf JuriidkhoH—ufhitratii e—cotrcn e—their Voltti- 
cal Ppioer-^Seiprmaiy of the droisn—Charltmagne—Chanf^raJicr 
he death, aid Eaeroachme/its of the Church m the ninth Ceiitjirp 
—Prmacy of the See (f Rome —i/t earip Stage—Gregort/1 — 
Conned (f PronkfoTt—fdsr Decrttalt—Progress of Papal Autho- 
oj Excmmnmtidn—I/tthittre^StateoJ the Church 
M the Tenth Century—Marriage of Pnats--^i?mmy—Episcopal 
lUxtms—Imperial Authority mrr tie Popes—Disputes concern¬ 
ing Imestitures—Gregoiji VII. and Henry IV.—Concordat of 
Cabxtus—Election by Chapters—general Systei^Gregory VII 
—Progress of Papal Usurpattm in the tue^^entury—hm- 
^eni III,—he Character and Sehetnes-contmual Progress of the 
Papaey^Caim Lm'—Mmbcaat Orders—dupamg Power— 
Taxatm of the Clergy by tie Popes—Encroachments on Rights if 
Patrasiage—MandaU, Reserrts, ^/—general Dmffedtm to¬ 
wards the See of Rom in the thiristnth Century—Progress of 
F,crleswstual JuiisiketiM—Immunity ef the Cleigy in Cnmmat 
Cases—Restraints imposed upon tieir JurifActm—epon their Ac- 
guimths ^ Property—VIII—hu Qwirrri with Phbp 
tie Fair—Us Temdna lim '0w d" l Dttbne of Papd Authnty 
—Lmis^Banana—StceoAodto Avignon and Return to Rome— 
Condnet of Atignon Popes—eosA^ed Election if Urban and Cle- 
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WM# pndMtt lie grot Scium-Cmmi^ Piw-GAfwc^-. 
Bade-MHkod* aihpltd to nanie tk Pef<d Vurp^imt u 
EegloMd, Germai^, md Franee—Likrtki (ftk Gattkn Chtini 
—Decline if tie Papal Inflttncc m Itaig, 

At the irruption of loe nortbepf in^-aders into ctrxr 
the Roman empire, they found the clergy already '•l.llL/ 
endovBid?ifith extensive possessions. Besides the wcfes. 
spontMWW oblation.s upon whiiiji t^e ministers of *’**''*^''' 
the Chrifllian church had originally subsisted, th^- 
had obtained, even under the pagan ymperors, by 
concealment or connivance, for the RoifiaD law 
did not jiermit a tenure of lands mjpprtmain, cer¬ 
tain imrao\eal)Ie e.st<ite.s, the revenuc.s of which 
wore applicable 41 their own maintenance, and 
that of the jxKir.* These indeed wtjre prcca- 
riofl.s, and liable to confiscation in times of per- 
.secufion. Bntitwa.s among the first effects of 
the coincrsion of ('onstantine to give not only a 
security, but a legal sanction to the territorial 
acfjuisitions of the church. The edict of Milan, 
in 313, rcci^pBizes the actual estates of ecclesias¬ 
tical coqioratibDs. f Another, published in 321, 
grants to all the subjects of the empire the power 
of bequeathing their property to the church.] 

His own liberality and that of his successors set 
an example which did not w ant imitaUirs. Noising 
rapidly from a'condition of distress and persecu- 

• Giinnow, Iitoni di Vapoli, pBTisM of the dmo mm Ujim- 
1 ikc.a Gibbon,c. 1.1 amic 20. li^ mint. 

F PuiTt TtMlua on i ^Gto noiit Gifaboo, uln fopia. 

4 . Tie laiiwntrrdooi not « holly F. rwl, c. 5 
confir{R ibii powtion; bul a rnm- { W IW 
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criAP, tkjn td the sumrait of prosperity, the church 
degenerated as rapidly frofti her ancient ^rity, 
ECCLE8. <tnd forfeited the respect of future ages in the 
prQlprtion as she acquired the blind vene¬ 
ration of hef o^n,« Copiousness, especially, be¬ 
came almost a characteristic vice. Valentinian I. 
m370, prohibited the clergy from jeceiring the 
bequest of women; a muditication mori||i!(cre- 
ditable than an/ general law could have been. 
Aid several of the fathers severely reprobate the 
prerailiqg aildity of their contemporaries.* 

Inrrcjvd The devotion of the conquering nations, as it 
trtvVftion. ^’till less'^lghtened than that of the subjects 
of the empire, so was it still more munificent. 
They left indeed the worship of Hesus and 
Taranis ift their forests; but they retained the 
elementary princijiles of that, and of all barbarous 
idolatry, ft superstitions reverence for the priest¬ 
hood, a credulity that .seemed to ini ite imposture, 
and a confidence in the efficacy of gifts to expiate 
offences. Of this temjier it is undeniable that 
the ministets of religion, influenced^nibably not 
so mimh by ”pepBonal covetousness, as by zeal 
for the interests of their order, took advantage. 
Many of the peculiar and prominent character¬ 
istics in the faith and discipline of those ages aji- 
pear to have been either introduced, or sedulously 
promoted for-^e purpose.s of sordid fraud. To 
those purposes' conspired the vdheration for relics, 
the worship of images, the idolatry of saints and 


* UMniioot, ubi nipra. F 1’mI, c. 6 
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niaftyn, the religious inviolability of sancftiari^, 
the consecration of cfemeteries, but abow all, the 
doctrine of pui|[atory, and masses for the*relief 
the dead. A creed thus contrived, opef|ting«pon 
the minds of barbarians, l^visb^iyigb rapacious, 
and devout though dissolute, naturally caused a 
torrent of opulence to pour in upon the church, 
DonptiQM of land were continually' made to the 
bishop^, and, m still more ample pruprtion, to 
the monastic foundations. These had not beni 
very mimerous m the west till the •beginning of 
the sixth century, ^^hen Henedict ostablivlied his 
celebrated rule.* A moiv reinifrk.il)lc show of 
piety, a more absolute seclusion from the world, 
forms more miprc*>sive and edifying, prayers and 
mijsses more constantly re(K>ateil, gave to the pni- 
fessed in these institutions a preference over the 
secular clergy. j 

The ecclesiastical hierat;chy never reccncdaiiy 
territorial endowment by law, either urtder ,the 
Roman empire, or the kingdoms erected msm its 
ruiii-s. But^c \uluntary munilicenca of'prmecs 
as well as their subjects amply supplied tlic place 
of a more unncrsal provision. Large private 
estates, or, a.s they were termeil, patrimonies, not 
only within their own dioceses, but sometimes m 
distant countries, sustained tite dignity of the 
principal sees, and cs|)ecially tbiU of Rome.|' 


* Gnonone, L lit. r 6 ; 1 w IHifL Eficb-<iaslMi(W Maiwofi, 
f. is. TrealiwMiIleB^t''. I a Dawrt. Ci, 

Heuiy, Ilutlitac Docour) »iir t Si- Mwt I. • p- SHl Ot*o- 

umr, I. iv r I 'i. 
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2(^' lHlllOF £t;HOP£.;;^^|^ 

CHAP. FtCDch m(«M0^8 of the fint dynastf, .Ihe 
Carlotmgkua family and id*eir ||lmt cl^ the 
Etx^Gs. I^on lihe of emperors, kings ^ Bigland and 

*’®*^^Leoj»j.'8et l^aidly any bounds to theit liberality, as 
numerons chai;^enikstiU ixtant in diidomatic col¬ 
lections attest. Many caurch^ possessed seven or 
eight thousand mansi; one with but two thoauand 
passed for only indifferently rich.* Buta^iust 
be lemarked, thaA many of these dona^SV are 
oMands uncultivated and unappropriated.'! The 
monasteries acquired legitimate riches by the cul¬ 
ture of these deserted tracts, and by the prudent 
management'of'their revenues, w'hich were less 
expased to the ordinary means of dissipation 
than those of the laity. Their wealth continually 
accuinulated enabled them to become thcr regiijar 
purchasers of landed estates, especially in the 
time of the crusades, when the fiefs of the no¬ 
bility were constantly jn the market for sale or 
moj^gagfe.J 

soDMunc* If the possessions of ecclesiastical communities 
bad all been as fairly earned, wc could find nothing 
in them toiept«^nd. But other sources of wealth 
were less pure; and they derived their w^ealth 
from many sources. Those who entered into a 
monastery threw frequently their whole estate# 
into the common stock; and even the children of 
rich parents were expected to make a donation of 
land on assumii^ the cowl. Some gave their 

Schmidt, t ti, p. SuS ] Hcere^ EtiM snr la Croi- 

t MuMton, I>imn. 6‘i Do lada, p. m. Schmidt, (. lu p 
Cugr, V Eremut. , 393. 
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propeffy t»tiie chttroh b^re ^tering on nvtitaiy 
expedi^s; gifts wqi« Bade by Mme to ta£e 
effect after tteb live^ and bequests by many in 
the terroa of dftsdiutitm. Even those |egaci^ to*' 
charitable {mrposes, whiqh tb^leigy could wiW 
more decency and speciounesa recofnroend, and of 
udiich the administration was generally coTvfined tq 
the p^l|iry e frequentij' applied to their own bene¬ 
fit.* pPy failed not, above all, ;p inculcate upon 
the wealthy sinner, that no atonement could Ik* 
acceptable to heaven, as liberal presents to its 
earthly delegates.! To die without allbtting a 
portion of worldly Vealtli to pious .u-scs wa.s ac¬ 
counted almost like suicide, or a refusal of the last 
sacraments; and hf nee intestacy passed for a .sort 
of fraud upon the church, which she putiished by 
taking the administration of the deceased's effects 
into her own hands. This however was peculiar 
to England, and seems to have been the case there 
only between the reigns of Henry HI. and Edward 
HI. when the bishop took a portion of the intestate's 


• Pnmo wicni pastonbu* diU 
est nculiu, ut licrrditiitu iwrtio 
10 ]iaupem tt «gt>noii ditper^r- 
retur, led Mnslm ecclnic quoque 
ID pauperum ctiuum mifrunt, 
aique mlMata gmlia ni>ns rn>. 
dita eat pioclitior in eu fulun 
iiiifte qui ex re piDfpiiua illarum 
patnmoaium pvaaiL Iminb epii- 
co|H ipsi ID lem tiWD qjiumodi 

coBMietndtam iModnm ronrerte- 
bui ■ ic tnbuiuni emit, quod 
utea pii moni hit. Muiaton, 
Auiqniiaiai Italia, L ^ Duweit 
67 

t Munlon, Diaaeit. 67 (.tbii- 


quil lulnr, t V. |s 1065 } bti pie- 
lened a curioM charter of Mi 
luliaii roUDl, who drclana, tbit, 
•trml «iih lefliictioiit apoo bn 
imful state, Iw had tahati coaiHi-l 
with oertaiD rdigloai, how hr 
should atone hr hla offrncei, 
rr|)to nmailio ah ns, eicepto si 
nauDcitN MKolo poisnn, oalJiMB 
es<t melms khr ahaMaonnamaa 
iirttttet, qote i de prapnu aih 
substantiM ID awsMsiertam conta- 
dcrem. Itor cOMfiaai ab ns b> 
beotet, at oidanfaawM andBo 
Bccepi. 
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CHAP, pffsonal estate, for the adrantage of the ehoich 
and poor, instead of distributing it among his next 
pf 1^.** The canonical penances imposed upon 
rep6iitant,«fFenders, extravagantly severe in them- 


•f monastic wealth, which the popes afterwards 
diverted into their own coffers, by the ttfllgp of 
dispensations andflndulgences.f The church lands 
enjoyed an immunity from ta.xes, though not in 
general fromi military sen’ice, when of a feudal 
tenure. But their tenure was frequently in what 
was called frankalmoign, without any obligation of 
service. Hence it became a customary fraud of 
lay proprietors to grant estates t« the church which 
they Veceived again by way of fief or lease, ex¬ 
empted from public burthens. And as if all these 
means of accumulating what they could not legi¬ 
timately enjoy were insufficient, the monks prosti¬ 
tuted their knowledge of writing to the purpose of 
forging charters in their own favour, which might 
easily impose upon an ignorant age, since it has 
required a peculiar science to detect them in 
niodem tiroes. Such rapacity might seem incre¬ 
dible in men cut oif from tlie pursuits of life, and 
the hope of posterity, if we did not behold every 
day the unreasonableness of avarice, and the fer¬ 
vour of professioiud attachment.'!; 


* StUIni, Toi. Ill p. 1676. Mem to hm the whole 
Piynoe's Conftitations, Tol III p. tpoil. DaCu^e. Inteeutus 
It *BI«ckitone, vol. ii. chip, 33. h Murti^ Dneert 66. 

In Franet, the loid of the fief t Mnnten’i esth, 671b, ud 
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As an additiwal sottice of revenue, and in imi* cnAf. 
tati^n of the Jewish Iajw> the payment of tithes was 
recommended or enjoined. These however ECcCka* 
not applicable at first to the mainteijance^ ^ powo,. 
resident clergy. Parochial di\;jsions^ as they ndW^ 
exist, did not take place, atMeastin Some countries, 
till several centuries after the establislipent c|f 


Chrjgi^ity.* The* rural churches, erected suc- 
cessiv^y as the necessities of ^congregation re¬ 
quired, or the piety of a landlord suggested. we(g 


in fact a sort of chapels dependent pn the cathe¬ 


dral, and served by itinerant ininisterf- at the 


bishop's discretion.' The bishop higi.self received 
the tithes, and appoitioned them a.s he thouglit fit. 


A capitulary of Ci)iarleinagne howe\er regulates 
tlieir division into three parts; one for the bishop 
anil'his clergv, a second for the poor, and a third 


for till* support of tlu* fabricof tlie church. 1 .Some 
(d the rural chun lies obtained by episcopal con¬ 
cessions tlie pri\lieges ot baptiwn and bunal, 
which were accompanied with a fixed share of 
tithes, and seem to imply the residence of a minis¬ 
ter. The same jirivilcges were graduallyextended 
to the rest, and thus a complete parochial divisiifti 


Will DisvrWionn oo Uie •iitir(ii>> 
Iks of lulv hatr furoulicd tbr 
priDcipat nulfnils of wy tort, with 
Father I’aur* TmlijW on Untf- 
lu-«,e<pt?tiaBy<fc>Vkl®no(l 29 ; 
liiaonone, III. r 12 , 

1. V. c 6.; 1. aw tS< Sdimidi. 
U«t.d«iAUaaWf,ti.p.370.. 

t.ii.i>. J03. «a.; t It. p m 

Fleur;, HI. I>i»eour*. »or 
Ecdtt. D«Csiige,m.PKcani. 


* Miirshm, Duaerl. 74- ud 
Kh'urfiliittituliOOftn Htuil itrek' 
tiMiiquc, t. i. p 162. r«frf ths 
unfio of imWict Ui the fourtli 
rintury; m ihit bimI be tiiaiicd 
tv the Boit popuiuu* paru of the 
empiK. 

■f Schmidt, I. ii. p. 206 Thw 
Menu to boM bon wunded on UI 
UOUIt CUMK. F. I’wl, c. 7. 





rSTifE 6F l^iaOPE* 


,uB«t^ 'frag hanflf Ae 
. caae m Eb^nd tin near the tinih of the conqudet* 

gradual mannerin which parochial 
^■k^^ roSlphea became independent appean to be of 
iBelf a sufficieoj^^nswir to those who’ ascribe a 
great antiquity htihe ifniversal paymqpkibf tiAes. 
(There are howevw more direct proofs that Ais 
species of ecclesiastical property was acquifed not 
only by degrees, jhut with considerable opposition. 
j}^e find the payment^ Abes first enjoined by 
the canons of a provincial council in France near 
the end of the sixth century. From the ninth to 
the end of the twelfth, or even later, it is con¬ 
tinually enforced by similar authority.! Father 
Paul remarks, that most of Ae*sermons preached 
about Ae•eighth century inculcate this as a duty, 
and even seem to place the summit of Christian 
perfection in it^ performance.]; This reluctant 
submission of the people to a general and perma¬ 
nent tribute » perfectly consistent with the eager¬ 
ness displaj’ed by them in accumulating voluntary 
donations upon the church. Charlemagne was the 
first who gave the confinnation of a civil statute 
to these ecclesiastical injunctions; noone at least 
has, so far as I know, adduced any earlier law for 
Ae payment of tithes than one of his capitularies.^ 


* follirr'i Ecdcsiaslfci) Hi«- J Treatise on BencRcei, c. 11. 
1 ofy,j> 2 'iO I MaU\(Obs«rfanons«url*Hut 

4 Olden's lIutMV of Tiihn, de France, t i p,338 ct438)bas, 
tol, iu. p ItOB (Hit WilluM. with remarkablenahnc8S,at!aelNd 
Tbba art Mid b; (rtamrane io the current opinion, that Clnri«> 
baec bera enforced bjrMimepapd ma^ esttMuh«d^l•g;ll«llligt• 
dMree) in the aialh centuiy, I iti. tioa of tithes, tad denied that any 
6. of hs capitiilariM bm such * 
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Butit WjXildbe precijMtate to^er> ^thertbwfcfl» cftAV. 
pnjctiqelwd not alre&dy gained ground to accaud- ^ 
d^ble ettent, through the influence c^ocdena^ sccLn. 
tical autbority, or on the other Kand| thal^pw- 
came universal in consequenq^^of t^e ^mmafld^ 
of Char^i^gne.* In the sub^flent ages, it was 
very common to appropriate tithes, which had orj* , 
ginalljr been payable to the bishop, either towards 
the support of particular churches, or, according 
to the pre\'alent superstition, to monastic foum^- 
tions.l" These arbitrary consecrations, though the 
subject of complaint, lasted, by a serf of pre¬ 
scriptive right of the landholder, .tjH alxiut the 
year 1200. It was nearly at the .same time that 
the obligation of 4 )aying tithes, which had been 
originally confined to those called predial, or the 
fruits of the earth, was extended, at least in 
llicory, to every .species of profit, and to the wages 
of every kind of labour.J 

Yet there w'ere many hifiderances (hat thwarted ^liation 
the clergy m their acquisition of opulence, and a 
sort of reflux, that set sometimes very strongly 
against them. In tunes of barbarous violence. 


intt‘r|;ri‘tation. Tliine winch he 
quotej hate indeed a different 
meaning; but he has oveiluoicid 
an express enactment in 709, < Ba- 
luzii Capilularia, t. i. p 2iJi 
which admit* of no quesuon: »><• 
I believe that there are others in 
confirmation. 

• ThegnntofEtlielwoIf in BSS 
teem* to he the most probable 
origin of tbs right to tithe* in 
England. Whether this law, for 


such It was, met with ronttant 
regard, is another qoestioa, It u 
said by Manna, iMt tubes were 
not legally estabtished m Cuttle 
nil the reigii of Alfonso X, En- 
saio stfofc tu aicte partidu, c. 
3J9 

t .Seiilen,p. 1114. et leq. Coke, 
3 iMt. p. 641. 

I S«lden*t Huiory of Tithe*. 
Treatise on Benefices, c. 38. Ciw- 
none, I. x.c. 13. 



208 


STATE OF EUROPE * 


CHAP. 

VII 



nothk^ can thoroughly compensate for the infe¬ 
riority'of physical strengthi and prowess. The 
ecc^iastical history of the middle ages ^presents 
dfie^g contention of fraud against robbery; of 
'HCCJuisitiohs ^madcy, by the church through such 
means as I hav‘e described, and tom from her by 
lawless power. Those very men who, in the hour 
of sickness and impending death, showered the 
gifts of expiatory devotion upon her altars, had 
gassed the sunshine of their lives in sacrilegious 
plunder, ^^qtwithstanding the frequent instances 
of extrelne reverence for religious institutions 
among the nqbility, we should be deceived in 
supposing this to be theii general character. Ra¬ 
pacity, not less insatiable than tfiatof the abbots, 
was eommpnly united with a daring fierceness 
that the abbots could not resist. In every country, 
we find continual lamentation over the plunder of 
ecclesiastical possessions. Charles Martel is re¬ 
proached with ha\ mg ‘given the first notorious 
example of such spoliation. It was not. however, 
commonly practised by .sovereigns. But the evil 
was not the le.ss universally felt. The parochial 
tithe.s, especially, as the hand of nibbery falls 
heaviest upon the weak, were ex|)osed to unlawful 
seizure. lu the tenth and eleventh centuries 
nothing wtis more common than to see the re¬ 
venues of benefices in the hands of lay impropria- 
who employed curates at the cheapest rate; 
*lnwu8e that has never ceased in the church.* 


* Da Cun^ vac. Abbu. 
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Several attempts were made-to restore theses^litiiQi; 
but even Gregory VII. did not venture to proceed 
in it;* and indeed it is highly probable tbat^lbey 
might be held in some instances by a lafi^ful ille^ 
Soipetimes the property*of moftasteries was dila¬ 
pidated by corrupt abbots, whose acts, however 
clandestine and unlawful, it was not easy to re^ 
voice. And both the bishops and convents were 
obliged to invest powerful lay^rotcctors, under 
the name of advocates, with considerable fiefs, m 
the price of their assistance againstV depredators. 
But these advocates became too often themselves 
the spoilers, and oppressed the helpless eeclesia.s- 
tics for whose defence they had been engaged.^ 

If it had not been for these drawbacks, the 
cliygy must, one wtjiild imagine, have almost 
acquired the cxclnsivc jiroperty of the soil. They 
did enjoy nearly one half of England, and, I 
belie\o, a greater proporyon in some countries 
of Europe.^ They had reached, perhaps, tljeir 


* Schmidt, t II p. 204 At 
an a5S('inlily held at St Dttiis in 
007, the Iiishop". propu,rd tn re¬ 
store the titlioi to the secular 
tier,;) but such .i tumult «.l<> 
piciled b) tins attempt, that thr 
meeting nas litnicpn up llei iit il 
d« Hi«tnnens,t xi pra'fiit p 21.’ 

t Selden's I list of 'Iithis, p 
1136 The third tnunnl of Uiti - 
ran reitrains laymen from transkr- 
nng their impropriated titlies In 
other laymen Velly, Hist de 
France, t. iit. p 23i. This seems 
faritly to admit that their (losses- 
srei hwrfid, at Icust b) pre- 
(OiptKW. 

t for the uyimes inttuiied by 


erelcsiastical proprietors, see Mu- 
ralori, Dusert 72. Du Cange, v. 
AdviKJtus. Schmidt, t. II p, 220. 
47(1 , 1 III. p 2'I0 , t It p itn. 
202 Iteruiil lies Ilislonens, t. 
ai pm fat p 184 Murtenne, 
IhesBuriis .Incidotonim, t. i. p. 
ins. \aisselte, Hist de League- 
dor, t II p. 109. ud Appendix, 
p.issim 

§ Turner's Hist, of England, tol 
II n 413. from Aresbury. Ac¬ 
cording to I calculutinn rounded 
on a passage la Kiwghlon, the re¬ 
venue of the F.nglish diureh m 
1337 amounted to 730,000 maHts 
per annuo. Maepherson’a Anoalf 
of Conunerce, vol. i. p. 519, m 
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CUaf. zenifhin tespect of territorial property aboat the 
■ coadusion of the twelfth century.* After that 
disposition to enrich the clergy by mpos 
^tspaiPha grew iiore languid, and was put mder 
*c«rtain legal r^strtnnts, fo which I sBall hereafter 
advert; but they became rather more secure from 
forcible “usurpations. 

The acquisitions of wealth by the church were 
hardly so remarbableij and scarcely contributed so 
much to her greatness, as those innovations upon 
the ordinary* course of justice, which fall under 
the head of ecclesiastical jurisdiction and immu¬ 
nity. It is hardly, perhaps, necessary to caution 
the reader, that rights of territorial justice, pos¬ 
sessed by ecclesiastics in virtue of their fiefs, are 
by no meftns included in this description. Epis¬ 
copal ju^diction? properly so called, may be con¬ 
sidered as depending upon the choice of litigant 
parties, upon their con4ition, and upon the subject 
matter of their differences. 

Arbitratiire, 1. The arbitrative authority of ecclesiastical 
pastors, if not coeval with Christianity, grew up 
very early in the churchy and was natural, or 
even necessary, to an insulated and persecuted 
society.f Accustomed to feel a strong aversion 


(ouredu Droll public l‘x;cl^s.rmii- 
yon.t. 1 . p 214 

•'DiCRrHit age of moauitenea 
IQ England wiin thv reigns of 
Heniy I., Stephen, and Henry II. 
LyttlatoD’s Heniy II., \ol. n, p, 
339. Dtfid I. of Sfoiland, con- 
trropomfy «itb Henry II., «aa 
also a noted fiwndcr of moius- 
tnies. DaliyBpie's Annals. 


+ 1 Corinth, c. i?. Die word 
rendered in our vouioii 
“ of no reputation,'’ has been in¬ 
terpreted by some to mean,persons 
destitute of coercise lathwty, re¬ 
ferees. The ps^ge at least teidi 
to disconnge soito before a seculv 
judge. 
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to the imperial tribunal** and even to 
a recurraace to them as hardly conastent ndth 
their, profession, the early Ch^tians retoineij^ 
som^bat of a similar prejudice evei} al^the 
establishmenE of their leiigioiv The arbitratil)^ 
of their bishops still seemed a les^ objectionable 
mode of settling differences. And this arljitradvQ 
jurisdiction was powerfully support^By aTaw of 
C< mstM tineii^ which directed th^civd magistrate 
to enforce the execution of episcopal awards^ 
Another edicts ascribed to the same ^peror, and 
annexed to the Theodosian code, extended the 
jurisdiction of the bishops to all eauses which 
either party chose to refer to it, even where they 
had already commenced in a secular court, and 
declared the bishop's sentence not subject to 
appeal. This edict has clearly been proved to be 
a forgery. It is evident, by a povel of Valentinian 
III., about 450, that the church had still no juris¬ 
diction in questions of a temporal nature, exc^t 
by means of the joint reference of extending 
parties. Some expressions, indeed, used by the 
emperor seem intended to repress .the spirit of 
encroachment upon the*' civil magistrates, which 
had probably begun to manifest itself. Charle¬ 
magne, however, deceived by the spurious con¬ 
stitution in the Theodosian code, repeats all its 
absurd and enormous provisions in one of his 
capitularies.* But it appears so inconceivable, 
&ayt an enlightened sovereign should deliberately 


Baluzn Capituiani, t i. p. 983. 
1 > 0 . 
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CHAP, place Ml the hierarchy this absolute controul over 
hifcayn magist^tes, that one might be justified 



t£CLE8. 


cfftrxy . 
a\«rtho 
clergy in 
Civil 


icting some kind of fraud to have^en 
d vpo^iuii or at least that he wffl^ot 
oroughiy awaretpf the'extent of his concession. 
Certain it is, fliat we do not find the church, in 
her most arrogant temper, asserting the full privi¬ 
leges contained in this capitulary.* 

2. If It was co^id^d almost as a general obli- 
^tion upon the primitive Christians to decide their 
ci\il disputes by internal arbitration, much more 
would tfiis be incumbent iipoUj^^tbe clergy. The 
canons of several councils, in the fourth and fifth 
centuries sentence a bishop or priest to deposition, 
who should bring any suit, civd or even criminal, 
bcfofe a secular magistrate. This must, it should 
appear, be confined to causes where the defendant 
was a clerk ; since, the ecclesiastical court had 
hitherto no coercive jurisdiction over the laity. It 
w£^s not so easy to induce laymen, in their suits 
against clerks, to prefer the episcopal tribunal. 
The emperors w'cre not at all disposed to favour 
this species jgtif encroachment till the reign of 
.l iistini an, w'ho or^crcd_ civil suits against eccle- 
8iastic!rK“be carried only J&efore tSe’TKSfibps. 
|Yet this was accompanied by a provision, that a 
party dissatisfied with the sentence might apply to 
the secular magistrate, not as an appellant, but a 


(iibboii, c \x (.Kinnone, I Droit Eccl^siastique, t ii p. 

II c. 8 , 1. iH. c 0 , I. XI c 7. MtmoirMde I'Acadi'mic do* In- 

Silimidt, t II. p 208. I'leory, wriptioiis, t, nxni p 566. 

1 '*‘ Ihscoun, and In.iitutfonv au 
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co-ordinate jurisdiction; for if different ju d^meats chap. 
were given in tw6 c ourts, th e process wMitti - •-jr'» 
maiyy referred to the emperorttieaHfc,ECCLE& 
M^ving^tnlanff t a^traJSTejSTusive 
tion of the bishop over causes wSereln clerks wer4 
interested, without any of the checks which Justi¬ 
nian had provided. Many laws enacted during. 
their reigns, and under Charlemagne, strictly pro-' 
hibit the temporal raagistralts fcom entertaining 
complaints against the children of the church. 

This jurisdiction over the civil Ciflisos.of clerks »"<> ««“>■ 
w'as not iramedHlely attended with an eiiually 
exclusive co^izance of criminal offences imputed 
to them, wherein the state is so decjily interested, 
and the church cftuld indict so inadequate a pu¬ 
nishment. Justinian appears to hav’c reserved 
such offences for trial befcre the inijicrial magis¬ 
trate, though with a materia! provision that the 
sentence against a clerk ^should not be executed 
without the consent of the bi.shop, or the finaUde- 
cision of the emperor. The bishop is not expressly 
] iiive.sted with this controuling power by tlm laws 
of the Merovingians; but they enait that he niust 
be present at the trial pf one of his clerks^ which 
probably was intended to declare the necessity of 
his concurrence in the judgement. The ppjscopal 
order was indeed absolutely exempted frouisgcular 
jurisdiction by Justinian; a privilege which it had 
wnly endeavoured to establish under the earlier 


*ThuiraaalJoesiabluhedibout aSected the poaci, who nere hn 
the same tune by Alhalaric, king (ul^Mti. St. Marc, t i p 60 
of die ORfogotiu, and of course Fleury, Hut. Eccli^ t >ii p. 292. 
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^ „lr^b, except before a council of their bre^reH. 

Qigrfgmlgjie s^ms to haTe extended to 
43ic tFhole body of the clergy an aHrolnte exemri- 
MiKasUhejfltt 
3. The character of a^Sfls'^well'^^lhe 
"" parties engaged/might bring it witiiin thfe limits 
•wf ecclesiastical jurisdiction. In all questions 
fcimply i-eligibufi, the church had an original right 
|of decision; in those of a tetj|>oral nature, the 
civil magistrate had, by the imperial constitutions, 
as exclusive an authority.f Later ages witnessed 
otrange innovations in this respTcrwhen the spiri 
tual courts usurped, under sophistical pretend, 
almost tlie whole ^ministration of justice. But 
these encroachment*! were not, I apprehend, very 
striking till the tw-elfth century; and as about the 
same time measures, more or less vigorous and 
successful, began to be adopted in order to restrain 

them, I shall defer this part of the subject for the 
present. 


• Mfmoira de I’Ataddm.e, 
awinpra. Gianaone, I. in. c. • 
S<*iDidt,t.n p.23fi n«irY,ubi 
•upr*. •' 

Some of these writers do not 
stw* (be law of Cbarlemane so 
rtwigly. Nemthelesi dk words 
eftApItalaiy in 789, Ut eleriei 
eecMiaalici otdinis u calpam in- 
curwnnl, imd ecclesiesiicos ludi- 
centor, wcuIubil aie 

lufficientljr gnaaral: (Balm. Ca- 

prtul.Li.p.sir.)aiidthesMnels 


expiesatd still more forctbly uithe 
collection publislied by Ansegisus 
under Ixitns the Debonair. (Id 
pp. 904. and 1115.) See other 
proofs in Fleuiy, Hist Ecclet t 
IS. p. 607. 

t Quotiei de relinone agitor, 
epiicopoi oportet ludicat*; altaras 
,m cauiM qnc ad ordmanos cob 
nitores sd ad usnm pablici jura 
Mitinenl, iegibos opoitet «i din 

m ArcadiietHoiioni,apudMeip. 

delAcaddoft, 
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, ’la this sketch cf the tiches and j6ri8(U«tioi\;pf cjur 
the hierarchy, 1 inky seem to I^ve implied t^ 
political influence, 'which is naturally 
witflthe two-former. They possessed,^ 
more direct means of aibquirifg temporal powerT^^ 
Even undef life had found . ' 

their toad into palaces; they.jvere,SQmetimes^- 
nisto, more often sgepaLoeuaftillora, always ne¬ 
cessary, but foimidable aiii^, i^hose support wast 
to be conciliated, and intmference to be respecteu 
But they assumed a far more decided Influence 
over the new kinMloms of the west. Ilicj were 
en titled , in the fost place, by the nature of those 
free governments, to a privilege unknown under 
the imperial despotism, that of assisting^ in fhe 
deliberative assemblies of the nation.* Councils 
of bishops, such as had been convoked by Con¬ 
stantine and bis successors, jvere limited in their 
functions to decisions of faith, or canons of eccle¬ 
siastical discipline. But the northern nations^did 
not so well pre.serve the distinction between se¬ 
cular and spiritual legislation. The laity seldom, 
perhaps, gave their suffrage to the -canons of the 
church; but the church was not so scrupulou.s as 
to trespassingupon the province of the laity. Many 
provisions are found in the canons of national and 
even provincial councils, which relate to the tem¬ 
poral constitution of the stat^ Thus one held 
at Calcluith, (an unknown place in England,) in 
fl7S7, enacted that none but legitimate princes 
should be raised to the throne, &d not such as 
were eqgendeted in adultery or incest But it is 
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<fBAP. to, be «ob6etWihat, although this synod wis 
. stripy ecclesi^ical, being summon^ by the 
^|)|i^'l^gate, yet the kings of Mercia and North- 
umSidand, with many of their nobles, confirmed, 
lEe canons by theiksignature. As for the councils 
held under the Visigoth kings of Spain during the 
scT&lth century, it is not easy to determine whe¬ 
ther they are to be considered as ecclesiastical or 
temporal assembles* No kingdom was sotho- 
.wughly under the bondage of the hierarchy as 
Spain.f* Th* first dynasty of France seefti to 
have kept tlieir national conv^tion, called the 
Field of March, more distinct from merely eccle¬ 
siastical councils. 

The bishops acquired and retained a great part 
/of thdir ascendancy by a very respectable instru- 
I ment of power, intellectual superiority. As they 
, alone were acqdainied with the art of writing, 

' they were naturally entrusted with political corre- 
I spopdence, and with the framing of the laws. As 
they alone knew the elements of a few sciences, 
the education of royal familie^s devolved upon them 
as a necessary duty. In the fall of Rome, their 
influence upon the barbarians wore down the 
asperities of conquest, and saved the provincials 
half the shock of that tremendous revolution. As 
captive Greece is .said to have subdued her Roman 
conqueror, so Rome, in her own turn of servitudet 

cast the fetters of a moral captivity upon the fierce 

\ 

* Manna, Teona SeHas Cortes, the Spaaiih Udtops id 

1. <• p- 9. HistUvui. p. 368. 

f See instances of the temporal ^17; L ix. preB, fcc. 
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inltdere of the north. Chiefly through the ex^r- chap, 
tioils of the bishops, whose ambifion may b^or- 
pven Tor its effects, her religion, her 
part even her laws, were transplanted intoilhe 
courts of Paris and Toledo, wMich became a de^ 
gree less barbarous by imitation.* * 

Notwithstanding, however, the great aiithority supremacy 
and privileges of the church, it was decide^l^-jjub- 
ject to the supremacy'oT the cqi^wn, both during 
the continuance of the western empire, and aftefc. 


its subversion. The emperors convoked, regulated,! 
and dissolved ujji^versal councils; the 'kings oq 


France and Spain exercised the same right over 
the synods of their national churches.f The 
Ostrogoth kings of Italy fixed by their edicts the 
limits within which matrimony was prohibited on 
account of consanguinity, and granted dispen¬ 
sations from them.j TluMigh |he Homan emperors 
left episcopal elections to the clergy and people of 
the ^pcese, in which they were followed by^the 
Ostrogoths and Lombards, yet they often inter¬ 
fere 8 9 as to cctqfinn a decision, or .tpjdeter- 
mine a oofttest, The kings of Francewent farther, 
and seem to hare invariably eitbcr.DQmiuated the 


* Schmidt, t 1 . p 3t)5. nishe^ ubundant eridenre of it, 

t Fjicjfclopddip, »rt Concilo a|)ccwlly 1, ti. c. 19 Jm: lor 
Sclimidt, t I p 384. l)e Marca, tlie ecclesiastical indiireudenrc nf 
De Concordanuh Sacerdotii et SpaiD, donn to the elevcntli cen- 
Impeni, I. 11 c. 9. 11.; et 1 it. tury, dfe Manna, Knsayo sobre 
passim. las siete partidas, c. 322 Ac.; and 

) Ihe last of these sometimes en- De Marca, I. ti. c. 23 
deavoua to extenuate the royal t GnmioAe, i, 111 . c. 6. 
sapmiaey, but his owo work for- 
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bnko«uoc««fia^«wi«^y tantamouDi^' reodm- 
menc^dl^ '■ 

the sovereign who maintained wilBi the 
greirtest yigfcir his ecclesiastical supiemacy. waa 
tilfasrlemagne. M^t of ^e capitalarie s of hisTeign 
relite to the d iscip line of the chmeii; •principally 
iatSra taken frwn the ancient canons, but not the 
less^-jeceiving an additional sanction from his au- 
Ibority.* Som^of his regulations, which appear 
to have been original, are such as 
church jirinaiplti would, even in modem Hffies, 
deem infrmgeiSfiAts. of spiritual indep^dence; 
that no legend of doubtful authority should be 
read in the churches, but only the canonical 
books, and that no saint sheuld be honoured 
whoAi the whole church did not acknowledge. 
These were not passed in a synod of bishops, but 
enjoined by the sole authority of the emperor, 
who seems to have arrogated a legislative power 
ov^t the church, which he did not possess in'tem- 
poral affairs. Many of his other laws relafing to 
the ecclesiastical constitution are ena9ted in a ge¬ 
neral (Kwncil of the lay nobility ^ weU..as df pre- 
Tates, and are so blended with tnose of a secular 
nature, that the two orders may appear to have 
equally consented to the Avhole. His father Pepin, 
indeed, left a remarkable precedent in a council 
held in 744, where the Nicene faith is declared to 


pftMim. Schmidt, t ii. p. 339. Gljibid, Vie 
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be estabiuhed, and even a parti^ar herety eq|Q- chae. 
demned, ivith the eonsent of %e bishops and 
■Mbble*. But whateTer share we ecoSK 

the laity in general to haw bad in inch matters, 
Gharlmagne himself did not dbnsider eren theo<i 
fbgicai ^^sions as beyond his province; and^ in\ 
more than one instance, manifested a detenflW 
tion not to surrender his own judgement, ev^ in 
questions* of ffiat nature, to wy feccTMiastical 

'nils part of Charlemagne’s condsict is duly to 
be takqp into the account, before we censure his 
vast extension of ecclesiastical privileges. Nothing 
was more remote from his character than the 


.bigotry of those weak princes, who have suffered 
the clergy to reign under their names.* He'acted 
upon a systematic plan of government, conceived 
by his own comprehensive genius, but requiring 
too continual an application of similar talents for 
durable execution. It wm the error of a superior 
mindf zealous for religion and learning, to believe 
that men, dedicated to the functions of tlie cue, 
and possessing! what remained of the other," might, 
through strict roles of discipline, enforced by tfie 
constant vigilance of the sovereign, become fit 
instruments to reform and civilize a barbarous 
empire. It was the error of a magnanimous spirit 
to judgp too favourably of human nature, and to 
presume, that great trusts would be fulfilled, and 
•great benefits remembered. 

It» highly probable, indeed, ‘«ht an ambitious 
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<!HAP.*’ii^r(!hy did endure without reluctance this 
imperial 8upre*cy,of Charlemagne, though it 
9. .wJ^mof expedient for them to rraist a prilkse 
jorntidable, ted from whom they had so much to 
;t. But theW dissatisfaction at a scheme of 
himent incompatible wid\ th^ d^n objects 
•r^rfect independence j)roduced a violent recoil 
undjT Louis the Debonair, who attempted to act 
the censor of ecplesiastical abuses with as much 
-tfarne.stness as bis father, though with very infefior 
qualifications for so delicate an undertaking^ Tlie* 
bishops accordingly were among the cls|f insti¬ 
gators of those numerous revolts of -his children, 
which harrassed this emperor. TSiey set, upon 
one occasion, the first gxample of an* usurpation 
which wa.s to become very dangerous to society, 
the deposition of sovereigns by ecclesiastical au¬ 
thority. Louis, a prisoner in the haqds of his ene¬ 
mies, had been intimidated enough to under^ a ‘ 
pujdic penance; and the bishops pretended-*thtf, 
according to a canon of tlie church, he in- 
capabkof returning afterwards to a sebular life, or 
preset^g the character of sov^^eign^.* * Cir- 


* IlabitA iBculi k exuens habi- 
lum p^initentu per impositionem 
lunuum epiKoporum luscepit, ut 
port tastam t^m(|uc poenitentiani 
iwnu) ultn ad niliiiam ascularem 
ftdMt. Acta exauctoratiomi Lu- 
doaici, amd Schmidt,'t. ii. p. 68. 
Utare arS a aort of precedent, 
thoBfh Dot, 1 think, v«#pposite, 
for miidoctiiDe ofl^^ abdi- 
oaUoo, in of Wrabi, kmg 


of the Visigotht in Spam, iBio, 
having been clothed wicli a mo¬ 
nastic dress, according to a com¬ 
mon-taMrstitioh, during a dan¬ 
gerous illness, was afterwards ad¬ 
judged by a council incapable of 
resuming his crown; to which he 
volnntonly lubmitw*. The stoty, 
as told l^an ongmal writer, quoted 
in Baronins ad A.D. 68|, is too 
obscure to wariBiit any poiitife' 



DUfeiNG Aie middle AGES. 


221 


cianstances enabled bim to ret^ the empire jn 
defiance of this sentence; but^e church had 
^ted the pleasure of tramplii^ upon ero^j^iied 
beads, and was eager to repeat thaagyierinient. 
Under the disjointed and feeble administration oT 
his posterity 14 their^veral kingdobs, the bis^^ 
availed themselves of more than onc> op[y)rti^t;^ 
to exalt their temporal power. Those weak^ar- 
lovingian princes, in their mi^ual animosities 
encouraged the pretensions of a cdhiuon enemy, 
*Thuf Charles tlie Bald, and Loui» of Bavaria 
having^vcn their brother Lothaire froift his do¬ 
minions, held an as.scmblyQf soniQ bishops, wk 
adjudged him unworthy to reign, and, after ex¬ 
acting a promise frofti the j^o allied brothers t( 
govern better than he had done, permitted and 
coinmauded them to divide his territories.* After 
concurring in this uiijireced^ted encroachment, 
Charles the Bald hbd little right to coiiiplainwhen, 
Hme years afterwards, an assembly of bishope-de- 
clhrefli himself to have forfeited his crown, released 
his subjeejt# from their allegiance, and transferred 
his kingdom to Louis of Bavaria. But, truth, 
he did not prctftid to deny the principle W’lficli tfe 
h^ contributed to maintuin. Even in his own 

inferenre, thoagfaltbiRkwsnay Discoun sur I'llitt. Ecd^iiast. 

justly suspect a tntudulent coiitri- puts this case too Aoo^y, when 
saoM between the bishops and lie tells us, that the bis^(^«frpas<^ 
Errigias the successor of Wamlia W'amba; jl may liave bew avoiua- 
Tbe latter, ^ides his monastic taiy abdicatioo, inftoeiibed by su- 
atlire, had raised the last sacia- perstiUoi|,,or, perhaps, by disease. 
Wnt; aHer which be taught be , * S«piii|t,t. u. p. 77. \elly, 
deemM %illy dead, fleuiy, 3" t.ji. p. dffuee loo, p. 74. 
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W app^ to the riglits of aow^. 
and of ftelliEiob wbomllioy repi>e|e«tt 
'* A ofte/’ adya this degenerate grand^k 
'twHleiDa^iiO^ ** ought to havA degraded me fitps 
Wjiirone to wbfeh I Was co&seciated, antd «t 


.Trhose minUtry 1 was consecrated, who 
de palled the thrones of Ck>d, in which God 
tj^tte^ and by wj)om he dispenses his judgments; 

Jo whose patdmal clmstisement 1 was'willing .jto 
submit, and do still submit myself.”* 

These'passages are ve^^markable, and rdTord. 
a decisive psoof that the power obtained by 
national churches, through the superstitious pie* 
judices then receivedi and a tiain cUt favourable 
cifCuftQStances, was as dangerous to civil goveira- 
ment, asthe subsequent usurpations of the Roman 
pontiff, against whiph Protestant writdrs are apt 
too exclusively to direct their aninmdversions. 
IVo|(Kre, 1 -think, has remarked, that the |9nto 
jcentury was the age of the bishops, as the eleksSth 
and twelfth were of the popes. It seemed as if 
Euroffllrwas about to pass under as absolute a 
domination of the hierarchy, as had'been exeni^d 
by the priesthood of ancient Egypt, or the drams 
of Gaul. There is extant a remarblble instru¬ 
ment, recording the election of Boson, king of 
^rles, by which the bishops alone appear to have 
ttitented him to the throne, without any ooiicur» 


IT. Volttiie. VeUv.GailMjhc. 
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Knee of ^ nob^ky^.* But it j^inconceNtlilk CBAf^ 
that aueb couyfhaveteallj^^D%e ease; and ff 
thia attnunent ia genuine, we mu^ suppAse ^UA 
hMe framed on ord« to counteiaDpe fu^ 
pretiensiona. For the cleigy, fiy thidr eKclusm 
knowledge* o|(iLatin, had it in their powe^|^ 
mould the language of public documents for’i^ibk 
owm*purposes; a cireumstance which shouiMl be 
cautiously kept in mind when ^ruse iptru- 
ments drawn up during the dark ages. 

' It ^as with an equal defiance of noConous truth, 
that the bishop of Wind^ter, presiding as papal 
legate at an assembly of the clergy in -1141, during 
the civil war of Stephen and Matilda, asserted the 
right of electing » king of England to appertain 
principally to that order; and by virtue of this 
unprecedented claim raised Matilda to the throne.f 
England, indeed, has been obsequious, beyond 
most other countries, to,the arrogance of her 
hieWhehy; e^recially during the Anglo-S^n 
trerind, when the nation was sunk in ignorance 
and effeminate superstition* Everyone knows the 
story of ]King Edwy, in some form o4l)ther, 
thqui^ I believe it impossible to ascertain the 
rewcircumstances of that controverted anecdote. 

But, upon the supposition least favourable .to the 
kiog, the behaviour of Archbishop Odo and St 

' 'V i ■ < 

' * Bemia itt liiOBnm, ua. qw oidmare. IdvocMS haqw 
n,SM. ptimbra^wKinaSmBtatt^aiw 

t VentilaU eit nuia, 'ttp ihi plcMia ><i Aagjh Not- 

corwa mq|on p«te fieri ^ nieinm i | p iiam eligino*, A 
Aighs, id eoju ja petiMimim ' ei fiddbiirniHitenraiefltuB pro* 
ipeetU *%uc, Mnul* mittiDitti. OtiL lUna). p. 18S. 
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t^y » 

L 'B^lii^hile §ie prelates C these natioip 
^wiAi» hji respective ^i|)he^ liUfSK ptoseci^ 
"^*“1 systedi^of kicroaAajent-upon’ fte lai^ 
fcherae was secretly fomiinf#itiiin the bo- 
'the church,^ enthraf both that and the 

? tap(»al governments of thdjtvorld und^ s^|N3;V 
esiutical moi]prch. Long befor* the earliest 
^epocn that can be hxed'dbr modern hStory, 
indeed, ^to isi^eak fairiy^dmost-jjas far bac^S' 
ecclesiastical testimoniwcastcarry'os, the Ws|g|pt ^ 
of Rome had bpen venerated as first in r ank 


Itseom- 
mciiMoeDt, 


Ifu bu 

iitoRl 


* Two liring writers of the Ro- 
.nan Catholic comisuniou, Pr 
Milner, m hislluioivof Wmchei- 
ter, and Mr. Linirip; in his Anti¬ 
quities of the AnglO'^xon chuK-h, 
contend that KIgpva, whom some 
I’rolMtonl hislonansare willing ft 
lepflua as the queen of £dwy, 
ibnt hu mistress; Rnd seem 
ned to justify the Conduct of 
and Duiistao towards this w- 
fortunate couple. They are un¬ 
questionably so for right, that few, 
it any, of those wnters, who have 
been quoted as authbrities in 
sped of this story. s|)eaK rf the 
lady as a queen or lawfol wift. ,f 
liiiit, theraore, strongly reprohak 
the conduct of Dr Henry, who, 
nailing hdgivi queen, an' ' 
ftaf me was marred, 

t bettonofhis pa^ 

l^dmtbnry, and rttechtoni* 
dm, edio give a tcl|Buppasite 
^erant; eifiecial^l^^lto not 
iftimalo, bye Bin^Pl^nsion, 
that the natiAe orher^mMion 
wHbthohinfVWieqiuTocal. Such 


a practice, whlfi it proceeds, as T 
fear It did m this instance, not 
ftotn oversight, but from prejudice, 

IS a TiolatiM of historical 
interilk ttid tenin'to render the 
use oftWrencev ft®* ?r«®* >™- 
grovemenf of okm history, a 
son of frpd upofftbe reaM Put 
thejhet ithel^ one ofrtm^ Owtle 
impoituice, is, m my ^mio^notgt 
capabld of being proved or dis- 
pMved. The authorities, as they 
UK called, that is, the passages in 
monkish writers whichAi^on 
tranj^tion, sk naUjkif- 
fi'nwtly cjyunytantul, u|^n- 
sistAt, nor impstal, nor contem¬ 
poraneous, tt'Atd ground for 
rationat bditf; or at least, •¥« 
mustd^Ts remain a strong stpe 

of uncenamty. A^d it i| pl^. 
that diShreit lep^ ^ 
pnvailed, tlTus 10 aMuce 
to imqgi^ that Ibw were „ 
£Mvu, «sie qaee% the other^con- 
ctiSilK ’''But the nonUih oitt^ 

uuaa wnm9 $ 
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the rulew.of tbe>chM^ ^ The nature of chap. 

' BQMJ, is <io)|||ftie 88 y TerjjSfemlSoverted subjftt. « 
i^^Bweveri reduced by som^ nfodcrafb C^or cm,X 
UH|to little more ifean a? preo^ enCT jrttaehed bf 
fe»4i^ -uL Ba[BS.i5.j^a|g<lugD^*ofls jounitftioB 
by the chieljp of the apostles , as wefi as ' 

ait v of tfae impfflal city.% ’A sort ojf.gpl^ 
« 8 i^S$intendence vw admitted as aa attribute ^ 
this primac^i^ so that the bishoj:^ of Roin| we^ 
entitled, ahd indeed bound, to remonstrate, v^ea- 
^y error or inegularity came to their knowledge, 
ei^cially in the weit^cfaurches, a greater part 
of which had been planted by them,«nd were con-^ 
nected, as it were by ’Sliation, with the common' 
capital of tbidRoman empire and of Christendomf. 

Various causes had a tendency to prevent the 
bi^ops of Rome from augmenting their authority 


• Tliese foaB^tioni of the llo- 
mRo pnmacy Ifs udicited by \ ^ 
lenfanian III,, a great Ihvoarer of 
thafHee,' 10 a novel of the year 
455' Cum igitur sedia apoitohete 
piimatnm B. Petri mentuin, qiii 
Cat pnneept Mcerdotalh corons, 
M Romaoa dignitas ciritatii, la- 
cnijAiM ayn^i firmavit aucto- 
ntSBl^ The laat wonis,ifiade to the 
iiitlieiaioo of theBiteae eoyial, 
which eitabiiilM^ or loeogD^, 
the patriarchal la^tdfeacy, in Uwir 
rtipective distncu, of the ohorchea 
of Rome, Antioch, and Alexan¬ 
dria. He Mana^ df Conccedan- 
US Saoerdfltii et Imporii, t i c.'a 
much earlier perrad, Irenms 
tmet vagtttb, and Cyprian mote 
poaitivdy, aamh, or rather aicert, 
dw priaacy of the diiirch pf Uoiae. 
whin da latter aa||^e*en or 


lytre considered as a hind ofeentre 
of Catholic unity, though re¬ 
sisted every attempt of thdt mreh 
to arrogate a controuling power. 
See his treatise De Unitate Ilcdo- 
sfc. ’■ * 

t Dopin, De antiquft Eccleiia 
Ducipimft, p 306. et seqq. Ilia- 
tone du Drait public ecciMiastique 
Frazil, p. 140. Tlie o^hdiou of 
the wman see's supremacy, though 
apparently rather a vague aud ge¬ 
neral notion, as it suit eontinoes 
in those Catholics who deny its 
infidKhgto, seems to have pre¬ 
vailed my Much m the fourth 
century. Flenry brinn rtnark- 
able ptoo jtrtt bis from M srritingi 
of SecMBIudaeii, Aamianai 
Msroe^^BU Opuiui. IlisL 
Eccli^in^. 383. 320. 448.; 
t!». p. 227. 
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in4:be 6ast, and &ren to dimint^ that which they 
bad occBsionaiiy exercised; the institution of pa¬ 
triarchy ht Antioch, Alexandria, and afterwards at 
Comtaintinopie, ^ith extensive rights of jurisdic¬ 
tion; the diferen^ of rituals and discipline; but 
alive all, the many disgusts taken by the Greeks, 
which ultimately prefaced an irreparable schism 
between the two churches in the ninth century. 
But within the ^ale of the Latin cburch, everj' 
succeeding age enhanced the poAver and dignity of 
the Roman ste. By the constitution of the church, 
such at least as it became in the fourth century, 
its divisions bfJing arranged in conformity to those 
of the empire, every prwince pughit_ to have j.ts 
metropolitan, and every vica^o its ecclesiastical 
exarcli oi" primate. The hi,shop of Rome pre¬ 
sided, in thejatter capacity, over the Roman 
\ieariate, comprehending souRiern Italy, and the 
three chief Mediterranean islands. But. as it 
liap])ened, none of the ten provinces forming this 
division had aay nietiopolitan; so that the popes 
exercised all metropoliticul functions within them, 
such as the consecration of bishops, the coiuoca- 
tion of synods, the ultimate decision of appeals, 
|and many other sorts of authwity. These j)rovinee.s 
, arc sometimes called the Roman patriarchate; the 
bisluip of Rome having always been reckoned one, 
generally indeed the 6rst, of the jjahiarebs; each 
of whom was at the head of all the metropolitan.s 
within his limits, but without exercising those 
privileges wliieh by the ecclesiastical constitution 
appertained to the latter. Though the Roman 
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patriarchiUe, ptoperly m calted.tm oompaAtivdy C9 A p 
very amall in extent,‘it garelts chief, for the rea- 
son mentioned, admtages in pdnt of aMiority ecclbl 
which the otiiers did not possesj^* 

I may perhaps appear to ha\*e noticed circu^> 
stances interestin)' only to ecclesiastical sdiolan. 

But it is important to apprehend this distinctkm 
of the patriarchate from the primacy of Rome, 
because it was by extending the boundaries of the 
former, and by applying the maxims of her admi¬ 
nistration in the south of Italy to all*tho^western 
churches, that she accomplished the first object 
of her scheme of usurpation, in subverting the 
pn)\incial system of government under the metro¬ 
politans. Their first encroachment of this kind 
wa;. in the province of Illyncum, which they an¬ 
nexed in a manner to their own patriarchate, by 
not permitting any bishops to be consecrated with¬ 
out their consent.f This wps before the end of the 
fourth century. Their subsequent advances w'cre, 
howewr, very gradual. About the middle of the 
vtvtli century, we find them confirming the elec¬ 
tions of archbishops of MilanThey came by. 


* Uupin, De uitiqnA Endei. 
I)i9ci|iliu&, p. 39b Ac. Uiaonnne, 
1st Ji N'aiioii, I II. c. H ; I ni 
c 6 DcMaica, l.i. c 7. et alibi. 
Diere li some ilisagrecmcnt among 
ilii^ wnten as to the extent of 
tile Uoman patnarebite, abicti 
viine suppose to base even at hrst 
rumpreheoded ail die western 
(JmrtJies, thougli they 
in a more pariicdar tme, it wu 
cuafined to the vtamhtm Rome. 


t Dapm, p. 66. Heury, Hist 
EccKs. L V. p J73. The eccle¬ 
siastical |>rosiucc of Illyniuni in¬ 
cluded Macedonia Sineius, the 
author of gus encroachment, seems 
to have been one of the first usur- 
pens, la a letter to Spamrii 
bishops, (A. I). 375.) he exalts hw 
own authof^ wry bigb. Da 
Malta, 1. 1 . e. 8. 

: St. Mare, t Lp.139.163. 
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CBAP. to.exercil$, though not ^ways succ^ 

"’fully, an4 seldom wiithOiit oi^UidB, an ajyiellant 
K^li^urisdktion over fhe causes^ofhishops, defXiitd 
,Folw (jensufedjn firovmcial synodst' This, indeed, hjjd 
granteil if we belidve the fact, by the canons 
^[very early council, tliat of Sarftca in 347, so 
as to permit. Ihe^pe to order a revision of the 
process but not to annul the^ientence.* Valen- 
Ipian III., influenced by Leo theClreat, one of 
■the most ambitious of pontiffs, had gone a gr^t 
deal farther! and established ahnost an absolute 
judicial supremacy 10*^166 Holy See.f But the 


• Dupin,^. 109- De Marca, 
I. \\.i. 14. Tlins canoDt have 
hecDweatioDed, art Dupin <loe4 
not mm to jay much streva on 
their authority, though [ d^‘.pot 
perceive that either he, or Fleary, 
(Hitt Fxet^t t. 111 . p. 372.) doubts 
tbcir genuinenas. Sardici^wu a 
city of llluicutn, which the trans¬ 
lator of Mosheun has cotifound«d 
with Sardes. 

Consultations, oi references to 
the bishop of (toms, in difficult 
CBK'S of nith or discipline, had 
been common in early ages, an8 
were even made by provincial and 
national councils, nut these were 
also made to other bishops, emi¬ 
nent for personal merit, or the 
dignity of their sees. Tbe popes 
erteav cured to claim this as a 
matter of right Innocent I. as¬ 
serts (A D 402 ) that be wu to 
be tooMlied, quoties ‘Mei latio 
ventilUar; and Gmsios (A.D. 
402.) qumtnm ad rehgnmem per- 
ihw^ Boa nisi apostolic* sedi, 
jexti canoAea, debrtir samiBa 
judieii KMiai. As tlii oak is in 
the Mom. M did these mwims 
contain the qotem of Beliarmine. 


tie Marca, 1. 1 . c. 10.; and l.vii. 
12. Dupin. 

t Himie bish^_belonging to the 
province of Hil^, metropolitan 
of Arles, appealed from hia sen¬ 
tence to Lea, who not only enter¬ 
tained their appeal, hut presumed 
to depose Hilaiy. This assump¬ 
tion of power would have had 
little effect, if'll had not been 
seconded by the emperor in very 
unguarded ianguagie; hoe perenni 
saactione decemifflus, neqmd tarn 
episcopis f iallicBnis, quam alianim 
pruvinciarum, contra consuetudi- 
oem veterem lictat sine auetoriiate 
viri venerabilis paps urbis atern* 
tentanj sad ilbs omnibuque pro 
lege sit, ^dquid sanxit v« sani- 
ent^apostolicc sedis auetoriias. 
De Mare^ De Coucordantih Sa- 
cerdotii et Lnpeni, I. i. c 8 Tbe 
Bine emperor enacted, that any 
bishgp who refused to attend tbe 
t^bonal of ^ yope when eum- 
moued, should oe compelled' bf 
the governor of bu province; ut 
quisquis episcopoma ad jrtidum 
]|maai episcopi evocatia venire 
negleaeitl, per nodentoren qns- 
desn proeiiwhe adtsse cogatnr. Id. 



DIHIXC THE UiUDI.E AGES. m ' 

metropolitens wel^ not iBctmej|[|B surrend^^Bb 
prep^^tives; npi|s thl^whole, the papal 
th(tfl^had made ^ deciaive progress iB*mneti|||faun6 
dfi^perhaps any where beyond till the 
^cate of Gr^ry I. 

This celebrated person was nptdktinguishejfl^ f. 
learning, which he aiiected|h depreciate? nor^f 590— 
his literary performinces, which the best critite 
consider as below mediocrity, Ijin by qualitl|i 
T%ore necessary for his purpo-sc, intrepid ambifiori ■ 
and unceasing-activity. He maintafned^a j)erpe- 
flial-eerrespondence wiffthc emperors and their 
ministers, with the so^reigns of thcfwe&tero king- 
dCfins, with ^ill the hierarchy of the catlioliq church; 
employing,'as octfasion dictated, ftc langiu^e of 
demotion, arrogance, or adulation.* Claiftis hitherto 
disputed, or half preferred, assumed under his 
hands a more definite form; and nations too igno¬ 
rant to compare precedent/s or discriminate prin- 
ci[)le^ yiplded to assertions confidently made* by 
thea.Bthority which theymost respected. Gregory 
dwelt more than his predecessors upon the power 
of the' keys, exclusively or at least principally 
coB^itted to St. Peter, which had been supposed 
in earlier times,'as i^is now by the Gallican catho- 

I. VII. r. 13. Dupin, De Ant. m)i that St. Peter bu one teei 
DiKtpl p. 29. et 171. diTidedinto tbiee, Home, AnUodi 

* The itytr io'irhicli and Ateiaidria; itoopisg to tbi« 

^tliM .wntiff addreiiAl Brunehaut rdMuidity, and wconiiiteiiee with 
Sand rboCM, the most dagitious his reel system, in order to conct. 
nonsters of his time,» maitioiwd liate ihctu^liinn. ^nst bis more 
in all cItO W ecclesiastical his- immedia^ ri^, tm patriarch ,tl 
toiiea. FUniy quotes ^ redrth* t'^fUaotioapIe. llisi. Eoclca. L 
aUe letter tis.lbe pBjnorchivOo- p-124. 
tioch and Alfundria, wherein he 
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CHAP. U^to^beiBhereHt mihe geoenl bodjrofbnho]]*, 
joint rinrefs of one mdmsibie epMcopac]!!.- Awi 
scojiL* ^ns thb patriarchai rights,' being tnaniftstiy 
CV mere ^oclesia^cal institution, ivere artbiUf 
coi^uiided,<tv as it were merged, in the more 
paluiount supremacy of the papal'chair. From 
jjltt time of Gregory, the popes appear in a great 
Mneasure to have thrown away that scaSotding, 
i and relied in pr^erence on die pious veneration of 
people, and on the opportunities which migbt 
) occur fof enforcing their dominion with the pre- 
I tence of divine authority.* 

It cannot, I think, be said, that any material 
acquisitions of ecclesiastical power were obtained 
by the successors of Gregory fiw nearly one hun¬ 
dred and fifty years.f As none of them possessed 


* Gregoiy teems to hate eita- 
bliihid ibe ipMliant juntdictioa 
of the see Of mme, whmb had 
beenSonc hi suspense. Stephen, 
a Spanim bishop, having been de- 
poSM, appealed to Some. Gie> 
gory sent a legate to Spain, 
full powers to confirm or rescind 
lift sentence. He says in bis 
ter on this occasion ; A sede apoe- 
tolieft, qm ornnium ecclesiarani 
earot w, canti btc andienda ac 
dinmenda fueisit. De Marca, L 
sii. c. 18. In writing to the 
Mthopt of France, he enjoins 
Ibem to obey Viipliui bishop of 
AAst, whom he has appointed hi* 
lagau in Fiuoe, ttcandfim anti- 
qaam enMoetadintm; to that if 
ny oaataMiag shoald ariw in die 
chmi, ha any appeaia it by his 
intimity, ad swgHaataftha apos- 
tolie aat; aaoMnUis mw vipM, 
sieibu aampa apostobca tadit 


functus, discrete moderabone com¬ 
petent. Gregora-Opera, t li. p. 
783. ( edit Braedict; Ddiiin, n. 
34. Pasquier, Hec^erches de la 
Fiance, 1. iii. c. B. 

11 observe dial some modern 
publications annex considerable 
importance to a supposed conces¬ 
sion of the tide of UniTersal 
Bishop, made by die emperor 
Phocas in 806 to Boni&ce III., 
and aren appear to date the i 


who bare imbibed this notion may 
probably bare been misled by a 
toose npreniOD in Mosheim's Eo- 
desiiatiM Hietaiy, rel.u. p. 189; 
thougll Ibe gential tenor of that 
paas^a by no neaiii girea coun- 
tenance to tbeir opmion. Bat 
there are aerarti ttiwig olqeclioiif 
to our conndming this at a lead- 
ta| filet, anAlamasmaifctngan 
sHt in the biMofy of the papacy, 



DliKllfC luaoui AGLS. 


rigaof- «Bd re putati on eqai to fa» i»iit CUAP. 

even app^ that the pi^ influence waa retror 
fredCl But in efleet the |mnoiple» wtfich s«|hv|eean 
'portsfl it p«re taking deeper ^^acquari^, 
•tiCBgtb hjr opcanonal, tbougn not very fie||pnt 


1. nt tnO, M MOHMnly (Wd, 

aopeari more than qiiatwnable. 
Ine Roman ponUffa, Gregor)' T. 
m 4 Ban&oiIU. hnt been 
nienily opposog the aaaumption of 
Ifaii title by the patritieh of Cm< 
atantinople, not as due to thenMr 
selves, out as one to which no 
faiihop conid legitimately pretend. 
There would be something almost 
ndkelous m the emperor's imme¬ 
diately conferring an agpellation 
nn themselves, which they had just 
diudainied; and though thn ob- 
jeition would not stand against 
evidenre, yet when we find no l«l- 
tcr authority quoted for the fiict 
than Uaronius, wlw is no authonly 
A all, It retains Mniderable weight. 
And indeed the want of early testi¬ 
mony IS so dgcisise an objection to 
any alledgea historical fact, that 
hut tortile strange prepossessions of 
some men, one migiit rest the case 
here. Flenry taleb no notice of 
this part of the story, tlmugb he 
tell US that Ptiocas comjiciled the 
inlritrch of Constantinople to re- 
atgn hli title. 3. But tf tiw slruwg- 
«t proof cotdd be adranced for 
the authenticity of Bus cireum- 
stiDce, we might well deny its im- 
portance. IheconcesioDofFho- 
cas could have been of no nlidity 
m Lonibanly, France and other 
western conirtnes, wfaeienevertbe- 
IcsB the papal supremacy sms in- 
oonnaia^ aaoie eHtbhshed than 
in IM east 3. Even within the 
enqiin, it eotU have had no eti' 
«a^ atier Hit violent deadi of that 


tisurpev, whidi folktwodiMtttflti- 
wards. 4 . The titk of Unireoal 
Bishop iscg|,'vety intelligihle; hut 
whatever It uwant, the pntnard~ 
of Coiistantinqple had borne ilhe- 
fiart, and eontimied to bear ft erer 
afterwards. (Dopin*IJe Anliquh 
Disciplinil, p S!n) 5 . The pre¬ 
ceding popM,' Bdagitts ] 1 . and 
(iregon I, had constantly dis¬ 
claimed die appdlation, though 
It had been adopted b) aome to¬ 
wards lea the (iieat in the coun¬ 
cil of('halct>lon;V(f|««ry, l. viii. 
p. 9.5 ) nor does ii appear to hmr 
licen retained by the successors of 
Boniface, at least for some centu¬ 
ries. It IS even laid down m the 
^return of Gratian, that tht 
pope u not styled univenal: Nec 
etiaffl Itofflimis pontifex uaft'ersa- 
In appellatur; (p. 303 - edit. Ii 91 >) 
thottgii tome icfet its sssumption 
to, the ninth ceotuty. Nouvemt 
Tniie de Diplomatiqne^ t. v. p. 
03 . In fact it has never boeu ^ 
usual title C. The pofies hud uu- 
questioaably exerciiM«ipeaesof 
supremacy for more than two ceo- 
tunes before this time, which had 
lately reached a h^h point of lu- 
ihoniy under Grrgo^ I. Tlie 
reren^ of VtleatiDiatt III., m 
435 , quotad in a fooaer note, 
would certainly be more to the 
purpose than IM letter of Pliocat. 
T. Latih, theia are ao teosible 
maihi onhia tupremacy makiog a 
BKm tapid proBRst for a eeutniy 
«d a half iAW laa pretended giant 
oftolempcnxk 
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STATE OF EKitOPE 


CHAP. <iA{>pe&is to the pope were soioetiiiies 

. ^ • made \sif prelates dissatisfied with a local setiteoce; 
KCCLiL l;rBt'his jbdgement of reversal not always exe* 

< cuted, as we perceive by the insiance of Bishop’ 
Wilfrid.* National comicils were still convoked 
by<f)rince8, and canons enacted under their autbo*- 
Mty by the’f)i8hops who attended. TTioug^ the 
church of Lombardy was under great subjection 
during this period, yet those of France, and even 
«f England, planted as the latter had- been by 
Gregory, con'linued to preserve a tolerable measure 
of independence.! The first .striking infringe¬ 
ment of this was made through the influence of an 
Englishpian, W-infrid, better known as St. Boni- 
st. Bon), face, the apostle of Germany. Hanng undertaken 
the conversion of Thuringia, and other still hea¬ 
then countries, he applied to the pope fur a com- 
mi.ssion, and w'as consecrated bishop without any 
determinate see. Upon this occasion he took an 
oath of obedience, and became ever afterwards a 
jealous w^older of the apostolical chair. His 
success in '5fli«%)nvei|jon of Germany was great, 
his reputation eminm, which enabled him to 
effect a material revolution in ecclesiastical go¬ 
vernment. Pelagius II. had, about 580, sent a 
pallium, or vest peculiar to metropolitans, to the 


* 1 refer to the Engliiih hiito- 
riiM for the lii^vy of Wilfrid, 
ediich neither ehogether lupports, 
nor orach inpeacba, tlie indepen¬ 
dency of OBC Anglo.^OD church 
in TOO; k mktter hardiv wntb m 
much contentwo u t»licr and 


StilUogfleet seem to liave thought. 
The consecration of Ttieodore by 
I'ope Vitalian in 668 )s a stronger 
fact, and cannot be got over by 
those injudicious protestants, who 
take the bull by die horns, 
t Schnudt, 1 1 . p. 386. 394. 
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bishop oS Arles, perpetual vicar of the Ronftui aiH c H ai’. 
in Gaul.* Gregoiy I; had made a similar present 
to other metiopolitahs. But it was never sApposei^ 
that they were oblige^ to wai^ for thjs favour « 
before they received consecration, until a synod . 
of the French and German bishops,*held at Fraak- 
fort in 742 by Boniface, as legate of Pope Za* 
chary. It was here enacted, that, as a token of | 
their willing subjection to the see of Rome, ail 
metropolitans should request the pallium at the 
hands of the pope, and obey his lawful com- • 
raands.-f This was construed by the popes toi 
mean a promise of obedience before receiving the 
jiall, which was changed in aftertimes by Gregory 
VII. into an oath of fealty.j 


* Ul ad iDsbr smim, in (iollia- 
rum partibui primi sacerdolis lo¬ 
cum obtineat, et quidqind ad pu- 
bernaiionutn \el di«peibationMu 
ccclcbiastiii status ftcrrndiini ist, 
sersatis patrum reitulis, el sedis 
a[H>9tulii.i ((iDstitutis, rdci.it. I’re- 
tcrea, pallium illi cnnicdil, &c 
l)u|>iB, p. M (iregur) 1. <oii- 
drmcd tins ticanat to Viritilius, 
bishop of Arles, and stave him the 
povn-r of comohing synods. I)c 
Marca, I ii f 7 
t Utcrerimus, says Ilonifirfie,in 
nostro synodidi couveulu, et con- 
feni sumus fidem cttholicain, et 
unitatcm et suhjeciionem Komaiue 
ecclesid‘fineteniisservare,.S IVtro 
el sicario ejus selle subjict, metro- 
polituoi pallid ab illh sede qoe- 
rere, et, [ler omnia, pnecepta S 
Petri canonich sequi De Marca, 
I. VI c. 7. Schmidt, 1 .1 p. 424 
436.446. This wnter justly ro- 
marks the obligation which Uome 
had to St. Bouiftce, who anbci- 


pated the system of Isidon. VVe * 
hdsu a Idler from him to the I'ng- 
lish dciys, with a ropy of canons 

J Mssed III one of his synods, for 
he eaaltation of the apostolic see, 
hut the church of Ensdand wat not 
then inclined to .ickuon ledge so 
great a supremacy tnllome Col- 
lieiu|Kccles.&itfry, p. 121). 

4ih (lie ciglith general council, 
that of Consuntinople m 672, this 
prerogatisc of sending the poltidEi 
to metropolitans was nbt only con- 
dnned to the pope, hot extended 
to the other patriarchs, who l«d 
every dis|iaainoo to become as 
great usurpers as their more fortu¬ 
nate elder brother. 

1 De Marca,ubi supra. Schmidt, 

I II. p 262. According lo the 
latter, this oatlnof fideiriy was ex¬ 
acted 10 the ninth ceotuiy; which 
IS rery probable, since Uregoqr 
Vll. hiinielf did but hii up the 
sketch sriiich Nicolas I. and Jidin 
rni bed delmealed. I have 
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CHAP. .ThjkcoateiloCFrlnk&itciaimiale&diogphioe 
ii anepoc&iiitliehiBtoiyof thepapaoyk' ^end 
EccLn. evtntM Insued, chiefly of a pi^tieai nat&fe, irhhfli 
Fownt. elevate^ that o^urpa^n ^ost to its 

greatest height Sufajf^ of tite throne of Con> 
stantinople, the popes had not as yet interfered, 
oaless •by’nere ^monitkMi, with toe temporal 
magistrate. The first instance, wherein toe eivii 
duties of a natim and the rights of a crown appear 
•tD have been submitted to his decision, was in that 
femous reference as to the deposition of Cfailderic. 
it is impossible to consider this in any otoer light 
than as a point of casuistry laid before the first 
rdigieus judge in the church. Certainly the 
Franks who raised the king of'-their choice upon 
their shields never dreamed that a foreign pr^st 
had iionferred upon him the right of governing. 
Yet it i^'as easy for succeeding advocates of Hcpe 
to construe this transaction very favourably for Hs 
usurpation over the thrones of the earth.* 


K ^ glance at the subsequent political 

revolutit^ of^tpemd; the invasion of Italy by 
Pepin, his donation'^ the exarchate to the Holy 
jSee, the»<&)nquest of Lombardy by Charlemagne, 
the patriciate of Rome conferred upwi both these 
jirinces, and the revival of toe Western Empire in 
the jwrson df the latter. These events had a natu¬ 
ral tendency to exalt the papal supremacy, which 


■iocs iniad tbii crnSrioed bf Crv 
Ott, p.30il 

* F!|rRhinI nyi, that Fepm «m; 
made king ptrtiitentatcm Ronani' 


poonfici]; an anbignous word, 
which may riae to or 

■1^ to nrfmv, accoiding to tha 
dMiWMiion of iha ntarproicr. 
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k it neediest to indicate. Bntactmmtttiicdnf chap. 
averydifiviei^natmcoatiibatedtotliMimRtttt 
greater degree. Ab&ottheeo&chinoaofthkei^t^ sccua. 
oentury* there afipeai^, ande&the name of ene 
Uidpnjja nnkaovn peiifo. ajco«^‘of eccle^ 

^tical canons, now commonly denomiaited the 
False Decretals.* These purposted tine leseriptt foIw ne- 

. ■w^i » • ,, • • 1 4 CfVt 

or decrees of tbeearly bicdtops of Rome; and their 
effect was to.dipini^ the aatbon^of metropoli-* 
ta ns o ver their sufihigans, by establuliing an appd> 
lant jurisdiction of the Roman See i(i all caoaes, 
and by forbidding national councils to be hoiden 
without its consent. Every bishopr'according to 
the decretals of Isidore, was amenable only to the 
immediate tnbun^ of the pope; by which ene of 
the most ancient rights of the provinciahynod was 
abrogated. Every accused person might nogonly 
appeal from an inferior sentence, but remove an; 
unfinished process before; the supreme pontiff.) 

And the latter, instead of directing a revisioa of 


the proceedings by the 


• The «« of the Fall* Demtali 
hu DOt been precieelf fixed; the; 
hare leldom Men supposed, how- 
am, to have apntand much be- 
fi>re 800. But there u a genuine 
collection of canons pobtuhed ^ 
iMinin 1. u 785, watch coutaiB 
nearly the same principles, and 
Many of which are copied by lew 
doK, as welt as Charlemagne in his 
Capitularies. De Maica, 1. ni. c. 
30. Gianaoiic,).*. C.6. Dupin, 
Antioufi DiiGi^inl, p. 133. 
Fleury, Hal. Eocin. tu. p.300. 
seems to cMMdei the decteUli as 




might 


ot^er than thncollcction ofAdnaq; 
hot 1 hare nM ohadryed the tame 
cannon in any other writer The 
right of app^ ftom a teirttnee of 
the metrcmditin deposing a bishop 
to tlie Uoiy Sm is pwitivdy recog* 
niied »IM Oa^anre of Louis 
the Debonair; (BtlnM| p. 1000.) 
the three last books c4 tc> 
cording to th e ggl lectiou of Anse> 
guus, are sa{fto be apoaudieft 
anctoiible rateoda, maa bis cu> 
dendii nmimh apostoiica intatfcit 
l^UW. (t. 1183. 
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STATE OF El'koPE 


CHAP, tontiibis own authority; a tttrain of 
'l^tfisdirtiSlj'^yond tte canons of SardiH^bttt 
Ecci-w. jjertainly wr^ted b^c m6re recent practice ' 
bf 410106.^, New sees wer^ not to be erected, nor 
Hisboprlknnslatea fr(% one see to another, nor 
t their resignations accep^d, without the sancfion 


Uf the pope. They were still indeed to be con* 
secrated by the metropolitan, but .in,.thejjope s 
n^e7''Tt has been plausibly suspected that these 
. decretals were%rged by some bishop, in jealousy 
or resentment; and their general reception may «t 
least be partly ascribed to such sentiments. Tlie 


archbishops were exceddingly powerful and might 
often a^se their superiority over inferior prelate; 
buf thtj^hole epi.scopa] aristocracy had abundant 
reasoh to lameat their acquiescence in asysteny)f 
which the metropolitans were but the earliest 


victims. U pon t hese spurious decretal s was b uilt 
the great fabric nf papjtl Rupr^ma/^y over the^dii^ 
ferent national churches; a fabric which has stpod 
after its foundation crumbled beneath it; for no 
one has pflleiilfed t^eny, for the last two cen¬ 
turies, that the imposrare is too palpable for iny 
but the ignorant ages to credit.*' 


• 1 havf not irni my ucoual (ane pi*ttinrion% In fact, it 
ofl^br derrptalyi, (le»T and judJ- his object to please bolb in France 
dnu as 111 .ScBBiidt't llistoty of and at Home, to become both an 
OORMoy, t. ii. p. its Indeed all 4rcbbisliop and a oardinal. lie 
thf Ndmaiueal part of ifait nrork failed nevertheless of the latter 
hoaecntfdini^eifrapenor man- hope; it being imponible at that 
a«K SwnlniiVeWaiomiiu. e. time (t«0) to saii*^ the papal 
A; i tM. «. SO. Thela^mtMr, ctmrt, nithout sacrificing ilio^ 
rnkoa I hiw derived rnneh thot the (iailicau cfaunli and (he 
Monnatioo, k by no mem tf enmo. 
stranwos idTemiy of uhta-niao- 
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The 6alUc»n church made for^«w<ime,a chap. 
spiriMb thpugh unwatliw itruggiraiuut tl^ 
nsing despotism. Grego^ 1V.» hg4y ioro kcclbi 
F rance to abet the cIal|fea’oT]^& tlie pebosAtr 
ia^n^’nion; to ^e |»^mupt- 

cate the bishops wlu> ad]H|^ |o tl]%.waj|fiivr. wasirc.‘. 
rep^ed' withlndlgiiation by those prelate. If hg 
comes here to exconuounicatcC said they, be shall 
depart hence excommunicated.* lu- the sobse-) 
quent reign of Charles the 6idd,Vbold defender 
^ ecclesiastical independence was f(Aind in liUnc- 
mar, archbishop of Rheims, ^ most distihgaishcd 
statesman of bis age. Appeals to the pope even 
by ordinat^'clerks had b^ome common, and the 
provincial councils, hitlierto the supreme Ipiritual 
tribunal, as well as legislature, were falling rapidly 
into decay. T ljic fr|pMh of , church pveriiment, 
which liad lasted from the th|jrd or fourth century, 
was nea rly dissolved; a refractory bishop was sure 
to in^Dke the supreme court of appeal, and g^ne* 
rally met there with a more favourable judicature, 
flincmar, a man equal in ^bitiqbi ajiQ almo.st in 
public estimation, to any pontiff, sometimes came 
off succe.ssfidly in his contentions Rorae!t 
But time is fata! to the unanimity oTcoalitions; 
tHe French bishops were accessible to superstitious 

* De Muta, I. it. e. 11. V«U]f, Bat w ii rtmt ; ibr Iwnaf obUioed 
Ac. ibtfH ofSIiteiiitBtqaiTaeil 

t Jle Mam, I. it. o. $8, Ac.; aamisr,lM Wl uffM fercooir- 
I.TI.C. 14.28.; I. Tii.e. 31. Do. BWtM 84 Bikh, tad in Mbir 
DU, p. 133. Ac. Hnt do DroU mWa iaptindttcGaliieHi ii|^ 

Francois p. 188. 324. i Paa^awri&adMfciKtdaiaFfMM, 

VVIly, Ac. llincfflarhoncrfT wi* 1. hi. c. 13. 
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CHAP, pfejudice, to corrupt Influence, to mutual jealousy. 

Above all, they were conscious, that a persuasion 
eccj.es. of thejwpe’s omnipotence had taken hold of the 
taily. Thougir they comjjlained loudly, and in- 
rt)ked, like natriots of a dying state, names and 
principles of a freedom that was no more, they 
jubnutU’d almost in every instance to the continual 
u.sur|)ations of tlie Holy See. f)nc of those, which 
most annoyed their aristocracy, w'a.s the concession 
to monasteries of exemption from episcopal autho¬ 
rity. These had been very uncommon till about 
the eighth century, after which tliey were stu¬ 
diously multi{ilied.* It was naturally a famirite 
object with the abbots; and soNcreigns in those 
ages of blind veneration for monastic t^tablish- 
meiits, wcw pleased bt see their own foundations 
rendered, as it would seem, more respectable by 
prn lieges of mdepnidenee. The pojics had a 

* Till' rstrlim imUnfc of I p(>U in ]i 4(>l ltili.in i'. ot opinion 
f XI iii^iliiiii 1, 111 1 1'>, uIikIi iinli-id ili,it i \i iii|iti'>ns ot iniKi istoriC' 
I, n .iiiiu|iiit]r OilivrN fniiii i‘|>i.>i>|iil ii.it.ition-lul not 

si^rnlv (Kcur nil tbti (•unubMU' liciiiiiii lri’<|iuiit in lulv nil tliv 
of Auliiirt III tlm mululr of thf ilrii'iilli (iiiliiri, ainl tint iiiili} 
■■iiiliili IInlur}, v>lin )!rtiii|«i]nil n- oh.irter'- of this liiniJ are lonteriM 
iii|iiiiin tu .Slonle (.‘LMuii, ita ui It is lielil also by roioi' Lnzlish 
iiiilliiis jiiri subjacent, nisi hoIiiis .iiitniuaries, that no .Vii)tlii-saxon 
iluiii.iiii |iontib(i> See this dix- monastery was exempt, and that 
riisvil 111 riMnniitif, I v. i o the hrst iii'Uiirf is that ut Hattie 
Precedents fur tlie cxeinptiiHi of Ahhiy under the Conqi-eror, the 
tnoiiasii I ICS fnini epiicnpal luris- ilurters of an carUer date liasius; 
dictiinioii nr HI Marrulfus's forms, lioeu foreid limit on C’cniuia 
compiled lowanU the end o< the Uons, p. iU. and iTU It is is^ 
Hnntii leiMurt ; but Uicye oere morUhli. that this Kiant is ni.iile 
bji rayal autininiy. The hinfts of by WiHmm, and conbmii d Its l.aii- 
>niice>erfiopitmebMdt«ftbeir franc, (‘oilier, p b'xenip- 
natlooal abunh. Schnutit, l i. p. tnws became ters usuil in Eng- 
3n. Da Marti, ], m. c. Iti. lead afteroordi. Ilenty, vol. v. 
Fltonr, I^tuuoiis au Droit, t i p. 337. 
p. SSyU^aiori. Olsten *ii (t 
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closer interest in granting exemptions, whk^ a^< chap. 
tacbed to them the regular eleigVi and lowered . ^ 

the dignity of the btshops. In the eleveid.h jmd avi.es. 
twelfth centuries, .w]>oi orders ofmonks 
declared exempt at a ; and the abu.%e 

began to awaken loud complaints, though it did 
not fad to be as^vated afterwards. 

The priucijiles of ecclesiastical supremuwj itvi ^ iinit 
readdy applied by thj;pypi‘s to hiip[M)rt still more 
insolent usurjiations. Cliiefs by dtvine commit- 
Sion of the whole ehurcli, every eartWy sovereign 
must be subjec t to their interference. Theliisbop.i 
indeed iiad, with tlie common weapons of their 
order, kept their own woereigns in check , and it 
(oiild not seem anj c\tr:iordiiiar\ stretch in their 
su|^reiiie head to .issert an eijual prerogative, fire- 
uor\ 1\., us I huie mentioned, became a party in 
the revolt against l.oiiis 1 . Imt he never earned 
Ills tliieats ol evcoiumiiiiKalion into etfect. The 
first instance, where the l^ornan pontitfs actuajly 
tiied the force of their arms against a sovereign, 
wa.s the e.xcommiiniention ol laithaire, king of Lir- 
raine, and grundMm of Louis the Delxinair. This 
jirincc hail repudiated his w'lfe, upon utiju.st pre¬ 
texts, but with tlie approbation of a national coim- 
eii, and had subsccpiently niarncd his concubine. 
.Nicholas 1, the actual pope, dispatched two legates 
to investigate this business, and decide according 
to the canons. They hold a council at Metz, and 
conlinii tlie divorce and nianiige. Enraged at 
this conduct of hisambassadors, the pope summiHiA 
a council at Rome, annuls the sentence, depose* 



^«TA3x«r 2gBon:«'1 


mt of Ixttbiani lHi>k 

Igtfed; uid, Bhoit We dad b^*die , 
^ bif^Febte^VhqAib^afi wlthittpiek^fe 
9 ps8Bioiiete‘e(aite^||P|||firai'ds die pope^ 
.bumblyfor al>8»l|^l[t tbe feet of^SUiito If. 
euixesaor of Nici^jp) wbkh was not grapted wkli. 
(^t difficylty. In all its mqpt impudent pFeteo- 
® 0 M, the Holy 8ee has atknded to tbe circtiBi- 
atances of Ute time. Lotbaiihe had powerful wo<g|i- 
bours, (be kings of prance and €lennany,'eager to 
iai^ bis dpminionsjon the first intimatipfi||^ 
B^^l^hile the real scandalousneA 
WiMnmUt have intimidated eonscieaee/and 
iliagiUte^his aubjects. 

» jlj j^SSB}%j££*i93k. whatever opuiionrf may be 
irortMned ap to ite religious effidfey, was 
wHy nothing more in appearance Uian’^ e^b* 

b^. 

.No 

penalty for 8eveill*a|i; bat as it^ the most ’ 
iekfe of spiritual censures, and kjjpfed toeicliide 
tbe ^ect of it not «rfy frcrtn a participarieli^ii 
^•bgiou^^ but, in a eonsiderablfi ^greei, £ 0 % 
btkrefliiiae of Ohristian society, jt wm 

opOP the gravest ocoari miB Q^. 

ylTO iwraoalhm, raOt^ ^’6'weapdi if 
«ffee, «ki with ial^ ^ it, 
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•frM^^Bnr ieUKf df Hii i Aitniire^ 

wbnitfaiilrfki^esNODsIniw^ Ittwljpiy, fbUtcdJ^ 
OUienime founded OH^tbe^ necfntlf of ^ 
tfaeir co&tentMi|||H|dictioA wli«4» 
it nphiiy extending ttael^m aloMitfdi per^ 
sOoa and causes, had not flf^Kred aaf proper 
coercive process. The spiritual courts in England, 
whose jurisdiction isjo multifartodh, thd, in gene> 
so little of n reli^ns nature,, had4ilt lately no 
means even of compelling an appeBiTance,njhdi less 
of||4|^ng a sentence, but by excoiiwaunic8tiei.t 
who felt the inadequacy of their qjij^liWa 
to secure obedienqe, called in the asaMWlMlif 
more formidable sanctions. Several capituiarm of 
Charlemagne denounce the penalty of exconunn- 
niedHon ^init incendiaries, or deserters ftom^ 
CJiarles the Bald pnKured similar cmmins 
against his revolted, vassals. Thus the boond%ry| 
between temporal and spiritual offences grew 
everylessdktinet; aiMld|||btelgy|Ntn en* 
ooqraged to fredi encroacl^tell^ as they (Beoo^ 
vei4d the secl^of rendering them snocessfaLI 
^ 1 ^ civil magistrate ought undoubte^y to pro* 
tdwdhe ^ lawfcdiarisdi^SQi iff tlM 


• Mawdi, t.i». p.S|7. Ftatj, im 

IsmtBddBtilDKit, La.a.1«. tUMl 

♦ By amt rt Ui i i m , 110 . 111 . 
e.llr.tefrmQ[)<icoauiHuiksM txu 

I ^' 

V<WL It, * 
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CHAP. u not SO evident that he shra^ttadi 

'tooMld penalties to her eenstiles. Mcomina-' 
Efl ^ . nican&i has never qarried sudh^tpresamption oS 
BWal tui^itude. as‘Ja disable a map> upon any 
talid principles, from thcfiifeual privilegej^^^ciety. 
Superstition and tyranny however decided other¬ 
wise. ..The support due to church censuresjby 
temporal judges ia vaguely declared in the capitu¬ 
laries of Pepin and Charlemagne. It became, in 
later ages, a iflore established principle in France 
and Englai^d, and, 1 presume, in other countries. 
By out common law, an excommunicated person 
is incapablceof being a witness, or of bringing an 
action; and he may be detained in prison unt^he 
obtatAs absolution. By the establishments of St. 
Loifis, his estate, or person, might be ^lachcd by 
the magistrate.* These actual {lenaltids were at¬ 
tended by marks of abhorrence and igno^ny stiU 
more calculated to make an imjiressioniljlr ordinary 
nynds. They were to be shunned, like men in¬ 
fected with leprosy, by their servants, their friends, 
and thlii'^^itiiy. Two atllndants only, if we 
may trusta currih^^istory, remained witli Robert 
king of France, who, on account <rf an- irregular 
marriage, was put to this ban by Gregory V.; and 
these threw all the meats which had pas^eiftiis 


• Onlouniuim d« Hon, i i, 
p 121. l(ut.iii Miiimmunicaii'd 
penon uigbt ku« in Ute U^, tlioti|,li 
not bi the lomiual, court. No 
HMM to hate brto so Sfvfrc 
in lliHi mpm that of Eiigland, 


Ihougli It n no) sim ilj acuirate lo 
ujr with Dr. tosens, (Gibion’* 
t,'odex, |i. UV2.}.siu,t Uie writ De 
eacpi^un onin^ ik4.,nv,|m> 
chuni. 
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table the fire.* Indeed the mere litejj||||m OHAfii 
with a ^oscribffl person rammed whaA wiHpied 
the lessei' cxediRibanicaticau iHivatioiwcn 
sacraineats,and require<ipll|^ncb and 
Itt'aome^j^bces, a bier net before, the door 

an excommunicated indivifinaJ, andTtones thrown 
atiiis windows; a singular method of eompeiling 
his vubmissioD.t Every w’here, the excomnpini- 
cated were debarred of a regular sepulture, which, 
though obviously a matter of police, has, thn>ti}i|h 
the superstition of consecrating biMal-grounds, 
been treated as belonging to ecclesiastical cflfitroul. 

Their fctreasses were supposed to be»incB])able of 
coftiipti<Mi, winch seems to liave been thought a 
privilege unfit for tliosc who had died m m'inb* 
gnlar a iiwuier.| 

But as excommunication, which attacked only iiscniKi*. 
one and perhaps a hanlened sinper, was not always 
etficacioaas< the church had recourse to a more 
comprehensive pimushment. For the oficnce of a 
nobleman, she put a county, for^that of a prince. 



was perhaps so outtngeous as this. During an in- 
terriiet, the churches were closed, the bells silent, 
th^dead unburied, no rite but those of baptism 
and extreme unction performed. The penalty 


• Vclly, 1 II , 

t. III. A|ipcmii4 p. Oi*’’ 

; Du (.'ange, ImMocalu* 


whi're »e*ml lulhoit are refened 
( 0 , (or ihe eoMUnt eninton amoug 
ibe mmhen of the (ireel dHirch, 
iliat liu* bodies ofncommunicatad 
pmons remain in stain qoo. 


h‘2 
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f. fjpll upiS^ose who had neithef’|)irtaM|i^ 

re preventdl the offence.;, w*3r 
p but a prWte dispute, the piidfe of 

: A bishop had befeft wou^dw^l^y^erdicts 
•w^e|o'ftre before the fine “of Greg^g|||p.,^j|t 
flOiM have referred them to him a S tnar authd ?; 
irtstonfes may howew be found of an ear lier da^ e, 
a^d^spccially that which accompanied tbeHp|- 
mentioned epsommunicaticn of Robert king of 
ce. Th^' were afterwards issued not unfre- 
^ucntly against kingdoms; but in particular dis- 
^ctsihey continually occurred. 

This wa.H.tlie main spring of the macmnery that 
the clergy set in motion, the lc\cr by which they 
moved the world. From the,. inoment%at these 
interificts and excommumdbtions liad^een tried, 
the powers of the earth ^ght be said toJia\e 
istcd only by suifcrdnce. Nor was ti^|^ ta iiit^ 
such denunciations supposed to depmvHpti thf^ 
jijittice. The imposer indeed of an unjust excom¬ 
munication was guilty of a in; but the party sub¬ 
jected to it hacbi^ remcdy^t submission. He 
who disregards .siidb'a sentence, says Beaumanoir, 
renders liis good cause bad.fji^nd indeed, willl|^ 
out aq^exing so imicli importance to the direct qpn- 
seqmj|||e| of an ungrounded censure, it is cvii^ent, 
that WTeceived tlieory of reljgii^concerning ttl^li 
indispciii^ble^ligation and mysterious efficacy of 


* Ohonostk 1. VII c. 1 Siln^l. i PiASA loUitulioM, 
. iv. p. SSO. nn|»n, I>e antK{u& t C .4^^. 
ERLl)i«ipbnl,p 268 . SuMve. t p-Ut. 
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sacrifice rai 
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(c^punion and confession Ainsthate ^ 
rJLs-rimds to maaanjr te«q|bl^, 


M^ t h d iM ’p’Hzed at t!% instances of fptire'jpte 
^suci^ in the employment of tbes^ s^ntual 
weapons a^inst sovereigns, yr the laity in gelSc^l. 
n^i«y|>erhaps a fortunate eilvumstance fof ^gjyjp e; 
dSIplhey were not introduced, ujion a largeWale, 
during the darkest ages of KU|>efllfeltion. 
eighth or ninth centuries they woi^ld prewHy 
have met with a more implicit obedien^;£. 
after Gr^hn’ VII., as the spirit of eeclesiastioil 
usurpation became more \iolent, t^g^e gi;e\y’ up 
by sjoW| ^egrees a n o pposi t e fwjin& ill .^e JMty, 
w hif^ iwned in*lo^ an alienation of sentiment 
frttm t^ehnreh, and a conviction of that sacred 
^th. ^ich supcrstitibn and .sophistry have en- 
Mav^fflsj&o eradicate from* the heart of man, 

iW ^<iBwnK!yji2ja3»«!!!^ on 

a d ivine eonn aiasliffl. 

Exconimunicati ^ had very seldom, if ever, Furtia 
been levelled at tnehead vf^fSovereign, before TiS* 
|he instance of Lothaire. I^is ignominious subf 
ini.ssion, and tlic Wneral feebleness of the Carlo- 


fan incur their^rivatiofi 


irivatiofi. 
of ftiftirelllfttt 

.LJ -J. *, 


^cutA 


uwrutHai 

ofiU 


vingian line, produced a re|>etition of th^feenace 
jtlea-st, and in cases more evidently km^d the 
cognimnee ofll spiritual authprity. Fpon the 
death of this Lothaire, his uncle Charles the Bald, 
having jMfN^d higpeif of lAiitfine, to which 
the £m^H!oins|I.^iS)i juster pretensions, the 
pope AdrfliW^ warned him to desist, declaring 
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chap, tint aiiylilEempt upon that country woaM bring 
doniFfi the penalty of excomnlunic^tiwi. Sustained 


ECCLE8, Ijy the intrepidity of HincmaV, the king did not 
gjiijjjjjj pijsiliantoity, and’ tlffi^pevin 

tfcis instanco failed of success.* ButIjSin'VIflJ' 
the next occujnor of the chair of St. Peter, cjirriejjl 
his pretensions to a height which none of hiPf!& 
dece.swjrs had reached. The Carlovingian priinsS, 
had formed an alliance against Boson, the usurper 
of the kmgjlom of Arles. The pope writes to 
Charlei^thc Fat: I have adopted the illustrious 
prince Boson as my son; be content therefore 


with your own kingdom; for I shall instantly ex¬ 
communicate all who attempt to injure my son."! 
In another letter to the same ki'ng, who liad taken 
some property from a coinent, he enjoihs him* to 
' restore it within sixty days, and to certify by an 
envoy that he had sbeyed the command ;i]clse an 
excommunicatiob would immediately ensue, to be 
foUawod by still severer castigation, if the king 
should not repent upon the,first punishment.J 
These expressions seem to inornate a sentence of 


deposition from his thmne, and thus anticipate by 
two hundred years the famous a^ra of Gregory Vlff 
at which we shall soon arrive. In some resjiecfs, 
John Vni. even advanced pretensions beyond 
tho.se of Gregory. He asserts verj' plainly a right 
of chusing the emperor, and may seem indirectly 


• ^ 1 >• trudwpdnm Schmidt, 

t Sflimidt, i II p 3(io p llik.'*, 

; Dunonliui dcuiccp* kubs U 
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to havf^ercised it in the election oti^anes t4ie cua^. 
Bald, who had not primogeniture in his favour.* 

Tbil prince, witose restless ambition was united eccus. 
v^i as wert as insinceritj^ Consented 

^%ignj% itulation iiis coronatjun at Rumb, 

M faraur m the po|)e and church, a prudent' 

Kfadlh was improved uih^i in subsequent ages.^ 

Jlpmh was now prc‘|>ar(.‘d to rivet iier fettecfr^ilKm 
BOvSeigns, and at no |KTi<*d ha\e the condition of 
society and the circumstances of civij government 
been so fa\ouriibU; for her ambition. But the 
consummation was still suspended, and c\en her 
progre.s.s arrested, for more thuh a* bundled and 
fifty years. This dreary inter\al is filled up, in 
the annals of th» papac\, by a .series of revolu- 
tivns and crimes. Six popes were d«^>osi‘(l, two 
murdered, one muiilutcd. Frequently two or cum* 
three ^^petiturs, among ufiom it is not always 
possible by any genuine /.’nticimi to distinguish 
the true shepherd, drove each other alternaiely 
from the city. A few resjiectuble names ajipear 
thinly scattered ’through thi darkness; and 
sometimes, perhaps, a pope who had acquired 
ibstiniation by hm private virtues may be distin- 
gpishcd by some eneroacliincnt on the rights of 
princes, or the priiilcgcs of nation^ d^nrehes. 

But m generaFthe pontifi's of that age iiad neither 
leisure nor capacity to jierfect the great system of 


• fUw’Cipsitial 
2S1. SduaiA, t. ii.'p. 


t U.p 199. 



STATE OF LUfiOPE 


248 


CHAP, tampoharsupremacy, and looked rathef jt® a vile 
profit from the sale of episcopal confirmations, (» 
eccles. of exemptions to monasteiwh/ - ' 

^^ER. ' corruption of the head extended ^jttrailly 
th all other jnembers of the church. 


concur in stighiatizing the dissoluten^nncr nag-^ 
Ject of decency that prevailed among rae claqgy^l^' 
Though several codes of ecclesiastical discij^i^ 
had been compiled by particular prelates, yet 
neither these nor the ancient canons were much 
regarded. The bishops, indeed, Avho were to 
enforee*^them, had most occasion tw dread their 
severity. They were obtruded upon their sees, as 
the supreme pontiffs were upon that of Rome, by 
force or corru|)tion. A child of dive old was 

made archbishop of Rheim.s. The see of 
bonne was purchased for another at the age of 
tcn.'l By this rela.^^tion of morals the^ifii^ood 
began to lose its hol(| u[Hm the jirejndices of 
mapkind. Tliese are nourished chiefly indeed by 
shining examples of piety and virtue, but also, m 
a superstitious age, by ascetio observances, by the 
fa.sting and watching of monks and hermits; who 
have obviously so bad a lot m this life, that men 
are induced to conclude, that they must have 
secured a better reversion in futurity. The regu* 


* Sdimidt, t II 414 Moi- riiJ in the diurtb iohare bishopi 

heim. St Mirr. Munlun, Ann. under iwenijr wan old. Id. p. 

d'italia, ptwiii 149. Eten the pope Benedict 

tVu«KUc, llitt.de Languedoc, IX ii wd to kife Imb oidr 
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lar ciei|p^ accordingly, or monastic ordcrl, wbo 
practised, at least apprently, the specious into 
postures of self-moAifl^tion, retained at al) times 
a /a£i|B|ater portion of respect thap urdmaiy 
inpeiflnH^h degenerated themselves, as was 
;M|mnled||mm their primitive strictness. 

crimEs. or at lea# violations of*ecclesi.* 
Ilajtiyal law, had become almost universal in the 
elefCaith century, and excited general indigna¬ 
tion ; the marriage or concubinage of jpriests, and 
th e sale yf b^^fi ee.s. Tiy 'an eflcct of those jire- 
judiccs m favour of austerity, to which 1 have just 
alluded, celibacy had lioen, from very early times, 
enjoined as an obligation ujion the clergy. Some 
of the fathers pevmittetl those already married 
fot the first tune, and to a iirgin, to rdtain *tlieir 
wives after ordination, as a kind of indulgence of 
whiclt^^vKas more laudable not to take advan¬ 
tage; and thi", after prevadnig for a length of 
tiifie in the Greek church, was sanctioned by the 
council of Trullo in 091,* and has e\er since con¬ 
tinued one of the distinguishing features of its 
discipline. Tiie l.atin church, howeier, did not 
receive these canons; and has uniformly perse¬ 
vered m excluding the three orders of priests, 
deacons, and subdeacons, not only froiitWtract- 


* Thu council nas held at Con* 
iUntiMple in the dome of the 
|«laoe, railed TnStua, by the La- 
Imt. The Trullo, thou^ 
aolnciilml, uHMd, 1 By 
ecdamUHtl wnten in Engli^ 


St Mare, t i p 294. Artdut'n- 
lier Iw Dalet, 1 1 p, 147. Fleury, 
llitt KecUH.t n p.llO. iiubupa 
are nut iiithinthMpmBtMion,tM 
cannot retain their wim bv the 
diKiidiiK of the Uieek churen. 
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ing rfatrimony, but from cohabiting wilJi wives 
espoused before their ordination. The prohibi¬ 
tion however, during some ages, existe^nly in 
the letter pf her canons."'^ In every the 

lecular or parotiiial clefgy k^t wro^eiSQ theii: 
houses, upon hiore or less acknowledge(?\eaM*^ 
intercourse, by a connivance of their ecclesiasmlT 
lupcriors, which almost amounted to a^paN:{^e‘' 
toleration. The sons of priests were capabfe of 
inheriting b^v the law of France, and also of Cas- 
tilc.i Some \ igorous efforts had been made in 
England by Dunstan with the assistance of King 
Edgar to dispossess the mamed canons, if not the 
parochial clergy, of their benefices; but the abuse, 
if such it is to be considered, made incessant 
progress, till the niiddlc of the ele\enth century. 
There was certainly much reason for the rulers of 
the church to restuie this part of their discipline, 
since it is by cutting off' her members from the 
chanties of domestic life, that she secures tifeir 
entire aAFection to her caii.se, and renders them, 
like \eteran soldiers, independent of every feeling 


• Thu prohihitinn w vimctimn 
repealed iii Charlrinagnc'i c^pilu- 
larm, hut I havr nut ulniTvcd 
that be iiutkn its violdtion as a 
notorious aliusr. it is pioliabli', 
therafora, that the open roncu- 
buMge or marridge oi the clergy 
Has not gincral until a later pe¬ 
riod. And llvury declares, tnal 
he has found no iiisUnce of it be¬ 
fore 803, in the cd.se of d parish 
prifsi at Chaloiis who gave grtdt 


scandal hypuhliclymarrying Hist. 
Eccli's t XI |>.69-i. 

t Ilccueil desHistonens, t xi. 
preface Manna, EnMyo sobre bi 
aiete partidas, c 231.303 This 
H.’is by virtue of die general in' 
dulgcnce sliown by the customs of 
that touniry to concutnooge, or 
ham^aiM, the cliitdrea of such 
an union always ikheriting in de- 
farfTof those boro id selauo wed¬ 
lock. Ibid. 
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but that‘of fidelity to their commander, and re¬ 
gard to the interests of their body. Leo IX. ac¬ 
cord iimic, one of the first pontiflPs who retrieved 
of tbft apo-s^olic chair, afte^ ii.s'lofl^ 
;^ominyi began in gmjd* earnest the 
It work of enforcing celibacy among the 
Ifis succcs'jors never lost sighf of thiff 
tial point of discipline. It was a stnigglc 
against the natural rights and strongest affections 
of mankind, which lasted for several ages, and 
succeeded only by the toleration of grei\J^r (■\ils 
than those it was intended to remove. The laity, 
in general, took part against the mSrned priests, 
w'howere reduced to infamy and want, or itbligod 
to renounce tlieirMearest conne\ions. In niany 
pijrts of {iermany, no ministers were left to per¬ 
form divine .ser\iccs.1 But perhaps there was no 
country where the rules of cidibacy met with so 
little attention as in England. It was acknow¬ 
ledged in the reign of Henry I. that the .greater 
and better part of the clergy were married; and 
that jirince is said to ha\c permitted thorn to re¬ 
tain their wives.l Hut the hierarchy ne\er relaxed 


* St Marc, t. Ill |i 153. lo-l 
319.603. fcc. 

t Schmidt, 1. Ill p 379 ll[]^ 

teiiM, TbcMuros Aowdotonim, i 
I. p. 330 A I)iiiii»h -Vinter dram 
a >blt darker picture of the tvren- 
Dv exercMcd tonardv the married 
eiergy, whicb, f be doev mil exag- 
gerata, vnu wrew indeed .'^alii 
mcubni Inuictbantur, alii octide 
laniiir, alii de patriftexpeUchwlur, 


)uu<-i aua rctmuerc. Langeliek, 
Script. Ilerum DanicttWim, t i p 
'ISO The nrohibilion wu repeat¬ 
ed by WaldtiBar II in 1333, to 
that iberc iieiimi to have been 
much ditbculty found Id p 367. 
Mid p 373. 

I Wilkim, Concilia, p. 387. 
C'bnonicon .Saxon Colber, p 348. 
366. 394 Lyttkton, viil Ml. p 
.138 Ibc third Laicran coaiieit 
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chXp. ifl their efforts; and all the councils, general or 
provincial, of the twelfth cehtury, utter denunci- 
eccies. ^tions igainst concubinary^^nists.* After that j^e 
v»e do^not. find them sq frequently nwnfipned;, 
and the abuse by degrees^ though not stij^ressed, 
was reduced 'within limits at which the* chjirdfe;, 

t* •* 

might connive. 

Simony, or the corrupt purchase of spiritual'll^' 
neficcs, was the second characteristic reproach of 
the clergy ip the 11th century. The measure.s 
taken to repress it deserve particular consideration, 
as they produced effects of the highest importance 
in the history*of the middle ages. According to 
the primitive custom of the church,, an episcopal 
vacancy was filled up by election of the clergy 


SimoD' 


K|»ko)i„I 

elKtioni. 


fifty vMrs aftprwanis speaks of the 
delestalilv rustom iil kop|)iiij; con¬ 
cubines lunK use<l !•} tlic rn);lhli 
clergy, (.urn in Anglift praiuet 
detettabili consucludine et longu 
temiiore fiient ohirntum, ut qlcrici 
in duniilmi suh luniKanas hiibc. 
■nt Ijibh^, Connlis, I x p 
16JJ Lugenius 1\ ii nt a leitalc 
to impose 1 ’elili.itv on the Irish 
c'leivy. Lytllctun's Henry II. vol 

II. p 42 o» 

* (2uidain sacerdotes Ijtini, 
says Innoctnt HI, in doniibus 
suis habcnl ronrubinas, et non- 
nolli aliqtias sibi non metuont de- 
sponsare 0})rra Innocent HI p. 
j5R. See also p. 3(H> and 407, 
Tlie liner nnnot be supposed a 
eery common case, .‘ftcr so many 
pronihitioni; the more usual prac¬ 
tice was to keep a female in their 
houses, under (ome pretence of |e- 
latioMliip or sersitude, as w still 


s<aid to be nsu,d in Cathplic roun- 
tries J)u ('.iriL'i*. v Focaria, A 
writer of tespi'ilabU* authority .is- 
serus, that the clerny frt-qui'nllv'iob- 
taincd a bishop's liccnie to cohabit 
with a mate. Hurnicr’s [Whar¬ 
ton's] Ohseriatioiis on Itumct, p 
11 1 find a passage in Nicolas de 

CIrmangis aliout 140U quoted in 
Lewis'slifeoflVcock, ]i ,'10 I’le- 
luouv in dioccsibus, lectores pa- 
iwliiaruni ex reno rt conducio 
cum his pralatis pretio, pa.ssiin ct 
publice oonculiinas tenent. This, 
nowerer, does not omoum to a di¬ 
rect licence 

The fflnrni|«s of English cleqgr 
are noticed and condenined id 
some provincial constilutiom of 
1237 Man fans, p 381. And 
there is, eren so Ule as 140^ a 
mandate by the bishop of Exeter 
anmst mamed pnests. Wdkias, 
Cwcilia, L 111 . p 277. 
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and people belonging to the city or diocese. IQhe chap. 
subject of their choice was, afterthe establishment 
of the federate or provincial system, to be qjiprored eccleb. 
or rejtt^d by the metropolitan and his 
and.^fcproved, he consecrated hf then*.* 

A is prnable that, in almost every trasci the clergy* 
a leading part in the .selection of theiiJ)ishop.*^ 

^j'the con.sent of the laity was absolutely neces- 
wy to render it TOlid.f They were howe\er b\ 
degrees excluded from any real jiarticipation, first 
in the (Ircek, and finally in the western church. 

But this was not eftected till pretty lart^times; 
the |R‘ople fully preserved their elta,'tivc rights at 
Milan in the eleventh century; and traces of their 
eoneiirrence nia\, be found both in France and 
Cermaiiy in the next age. [ 

It d(H‘s not appear that the early Christian cm-, 
jierori interposed w ith the fn'cdoni of choice any 
farther than to make their own confirmation neces¬ 
sary' in the great jiatrianlial sees, such as Home 
and Constantinojile, which,w'ere frequently the 
objects of violent competition, and to decide in 
eontnnerted elections.^ The (lothic and Lom¬ 
bard kings of Italy followed the same line of cofi- 


• Marca, DrConcordaDtm, Ac 
1 ti c 2 

t Father Paul on Bonefirrn, 
c 7. 

] De Marca, ubi supra. Stiimidt, 
1 IT. p IT.V. Tiie former rlectioo 
of a bishop of Puy, in lU.i'l, runs 
Aiu. deroa, populus, et miliua 
clegimut. V atsteue, lint de l.an- 
gu^oc, L u. Appeodii, p 220 


Eien Graiun teems to admit in 
one plate, that the laity bad a tort 
of share, though no dicniee tuiti-, 
in filling up an episcopal Ticamy 
Elettio clericoniffi ett, pelitio pl^ 
bis. Decret 1. 1 . distinciio 62 
And other subsequent [ituages 
coofirm this. 

( (jibboD, c. 20. SI. Marc, 
Abrfg6 Gmnolijgique, t i. p.7. 
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duct.*' But iu the French monarchy a more ex¬ 
tensive authority was assumed'by the sovereign. 
Thougl^the practice was subject to some variation, 
ij^mgy be said generally, that the Merovingian 
inng8,the line ofCharleinagne, and the Genhan em¬ 
perors of the hsuse of Saxony, conferred bishoprics 
jither by direct nomination, or, as was more fte- 
gular, by recommendatory letters to the electort.! 
in England also, before the conquest, bisho]^ 
were appointed in the wittenagemot; and even in 
the reign of Villiam, it is .said that Lanfranc was 
raised IfO the see of Canterbury by consent of par¬ 
liament.'}: Blit, independently of this prerogative, 
which length of time and the tacit a^nction of Jthe 
peojilc had rendered unqucstijmably legitimate, 
the •sovereign had other mean.s of controiiling the 
election of a bishop. Those estates and honours 
which compo.se the tem])orahtics of the see, and 
without which the naked spiritual privileges would 
not^^have tempted an avaricious generation, hild 


'I'M Paoln on Il< iiitid-H, c. i\ 
I'.Miinone, I. in c. o , I n i. mi 
St Mut, t I. ]i. .17 
t Sdimidt, t I p JHii ; t II p 
‘i45 4S7. Iliw iiitcrfi n-nrp of 
the kin|!i WAS |H'rli.i|n iiol quite 
CO&forinitblc to llii'ir own Uwv 
wbiHi only retcrtnl to them the 
ctHiftrainliun EfNeinpodecnlrntr, 
nyi t conAlitulion of ClotJire II 
ID <il5, in loco IJISIU5, qni » melro. 
polilann oniman drbel, .1 pmun- 
rMlibtia, a cirro et populo cliga. 
tur: rt ai periuini ron<li[tna funit, 
per ordimtioiiem pnniipia online* 
tur. Itilui. Capitul t I p. 3a||' 
Ckarieinigae is saiiI to hare iiK 


lien.il Iu this limiUlion, leaiing 
I Irdiuiis free, anil only .ipprutmi; 
till' person, aii^ (l•Il^err^l)! investi¬ 
ture on Inin. I Paul, 1111 Hone- 
flies, e XV. Ilui a moiD dinet 
niHuencc was restored aflenvanls 
Ivun, biahop of ( hartres, about 
the year 1100, thus concisely ex- 
jiressea the seg[M pnrUes ronenr- 
rine m the crettion of a bishop^ 
eliginie glero, sufTriisalite |H)|vilfo, 
■fiwon'.ns, |ier manom inUrO|ioli. 
lani, apiirobante Kumanupontiilce 
DuCnesiie, Script, llerum Ualti- 
camm, t is. p 174. 

t l.yitleton’s iiut of Ifefirr II 
vol. ivap 144. 
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chiefly been granted by former kujgs, and weje 
aalunilated to lands held on a beneflciary tenure. 
As they seemed to, partake of the nature jif fie&, 
they required similar formalities; i flgf»tituxe 
the lor^' and an oatliy*of_ fealty by 
dKarlmM^'e'Ts'saiift6‘ have introdnr^^tria imTc- 
ti<Je; and, by way of visible symbol, as ^siial in 
^al institutions, to have put the ring and 
oBOEier into the hands of the newly consecrated 
bishop. And this continued fur more tJian two 
centuries afterwards without exciting any scandal 
or resistanec. 

The church ha.s undoubtedly suijrendcred part 
of her iiidept^dence in return for ample endow> 
meats and teinpoyil power; nor could any claim 
be more reasonable, than that of feudaj .su|)enurs 
to grant the investiture of dependent tiefs. But 
the fairest right may be sullied by abuse; and the 
sovereigns, the lay-patrons, the prelates of the 
tel|ith and eleventh eentur*es made their [lowersof 
nomination and investiture, suliservlent to the 
grossest rapacity.t According to the ancient 
canons, a lieneticc was avoided b\ any Miiioniacal 
payment or stipulation. If the.se were to be erf- 
forced, the church must almost he eleared of its 
ministers. Either Uirough bribery in places where 
elections .stdyircvailed, or through corrupt agrec- 


* t)e .Mtrra, p. 410. l.un- 
nooe, 1 >1 c 7 

t llmifaci-, inarquu ofTutcany, 
bibr of tlir counk-ii Malilda, 
aod 1^ flu (hr greatosl priixi' in 
fill), «w flogg^ litfort flw altv 


an alitiol, fur retlmt 
\1urM<iri, ad ann lotii, of. 
finci* «ai inmh more mmnion 
ilun tht puniidiment, but thp «ra 
Spnbinni flunwh a sihhI (iiocimM 
of the elevrnlli tenlury 
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to their wives and ministers., a large proportion of 

ECCLEs. the bisliops bad no valid tenure in their sees^ The 

qjise^yv'as perhaps worse with' inferior clerks; in 

the ch’hfth of Jlilan, whleh was notorious for this 
< 

corruption, not a single ecclesiastic could stand 
the test, the archbishop exacting a price for the 
collation of every benefice.’ 

Tmpenai Tlic bishops of Rome, like those of inferior sees, 
tun of \ were regularly elected by the citizens, laymiai^ 
^ Well as ecclesiastics. But their conseeratlfpi was 
dcferrM until the popular .^ice had received the 
h Ov-ereig n’s sanction. The Romans regularly dis- 
patclieJn^era idVonstantinoplc or to the exarchs 
of Ravenna, praying that their,election of a pope 
might be eonfirmed. Exceptions,* if any, are m- 
frequent while Rome wa.s subject to the eastsmv- 
empire.f This, among otherimperial prerogatives, 
Charlemagne might consider as his own. He pos¬ 
sessed the city, csgpcially after his- coronation as 
emperor, in full sovereignty; and even befqse^at 
event, had investigated, as supreme chief, apnie 
accusations preferred against the pope Leo ij|. 
No vacancy of the papacy Jool^lace after Charle¬ 
magne became emperor; anj^ ifrauat be con||sed, 
that, in the first which happened under Louis the 


• St. Mm t. ill p 6.^ ife. 
tlS. m no Mumtoti,' 

A.D. 958 iOSI. tic. n«iiy, 
Hut. EccWi. f. \in. p. 75. The 
lum bomm iDpetn to hen 
VHTMnQ: nther IMFafre than 
■ hfibc. 


T tH^leoc, Disecrtatioo lur 
rAut^wl ^ Empereui*. Tha 
H tubjninA to hit Tiiit^ itf 
MonnO^i but not in 
nhidi 'makes thoee thd vaSTUT 

S tvalnaUe. &. Haro^ Mu. 
on, paidm. , ^ 
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De^fiair, Stephen IV. was concecmted in hasd^ chap. 
without that prince’s Approbation.* But (Iregory 
IV., bis successor,'waited till his electinn hadixsctna 

M IHIU VH 

been confirmed; and, upon the whole,.theJ3Srl<^ 
vingian emperors, though less unifortldy than thefr 
predecessors, retained, that mark of* sowreignty.t 
But during die disoiderly state of Italy which fol 
lowed the last reigns of Charlemagne’s posterity, 
wMe the sovereignty and even the name of an 
erapdtor^were in abeyance, the supreme dignity 
of Chriftjndom was conferred only by the (a^tious 
rabble of its Apital. Otho the Great, in receiving 
the imperial crown, took upon him^hc preroga¬ 
tives of Charlemagne. There is even extant a 
decree of Leo VIIL, which grants to him and his 
sintcessors the rigljt of naming future popes. But 
the authenticity of this instruniont is denied by the 
Italians.l It does not appear that the Saxon em¬ 
perors went to such a length as nomination, ex¬ 
cept in one instance; (that of Gregory V. in 996;) 
but they sometimes, not uniformly, confirmed the 
election of a pope, according to ancient custom. 
Ag^explicit right of nomination was how-cver con-, 
ceded to the emperor Eenry III. in 1047, as the 
only nfeans of itscuing the Roinan church from 

t 

• Maiaton, A IJ. 817 St, t. iv p. 3 seemed tome to haw 
Mtrc. ohj'rt'ww; 

t IjiBlaoc. Schmidt, Lii. t». and ’ Sluraton,* An^ d'llalia, 

186. .St. Mare, 1. 1 , p. iW, 393. AJ). 9«2. »peak» of it% a groai 
lie, ^ 1 impotture, in which he prubabtir 

iji, Afare bad deftnded the go« too far. It oMained credit 
gMjjplIliciiw of this inetrunieDt in raibcr early, and le admitted via 
» t le. p. the deentunwf Grantn, notwiih. 

1167., dMMh admittinf eow i*- ilandtitif ib obeioiM tendeney. f. 
lerpidaiioaiE Pii;!, in thronMim, 211. edit 1591 


VOL. TI. 



258 


8TATI OF £UftOPC 


CHAP. Uie disgrace' l|ii4. depravity into wiiich it hid 
fallen. Henry appointed tv^o or, three very good 
ECCLEs. popes;‘Acting in this against* the wamingaof a 
• s^lfift^olicy, as fatal ejfperience soon proved to 
^ his family 

This high prerogative was perhaps not designed. 
*10 extend beyond Henry himself. But, even i^ it 
had been transmissible to his successors, the in¬ 
fancy of his son Henry IV. and the factions of 
that minority precluded the possibility of its exer- 

iwa/ii 1059, published a decree, 

jwhich restored the right of election to the Romans; 
but with a remarkable variation from the original 
form. The cardinal bishops (seven in number, 
holding sm m'llie"nelglilmurhood of Rome, and 
consequently snfiVagans of the pope as patriarch or 
metropolitan) w£rs.tvi.i:ilWiSL,tk^suj)reme pontiff, 
with the concurrence first of tlie csrfiftal^in^' 
(di'^ihfsfers of the parish churches 
of'Rome,y'and afterwaida-'of the.laity. Thus 
elected, the new pope was to be presented for con¬ 
firmation to Henry, “ now king and hereafter to 
become emperor,” and to such of his succe.ssot|a8 
should personally obtain that privilege.t This 
decree is the foundation of that celebrated mode 
of election in a conclave of cardinals which has 
ever since determined Uie headship of the church. 
It wasJfl|ended not only t o exclud e the citizens. 


* StHm. ManSm. Schmidt. 
Slni*i«. 

t SL Mmc, t. Ill p ?7fl. The 
ini CUM «f the third Lttrnn 


(ouncil mtkM the eouetit 
third* of the college neccewT lor 
■ pope'i decturn. UhW, Conci- 
in, t e. p. IMS. 
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wfce had indeed jusfy forfeited primitive iCtfAP. 

but as far as pi^sible to prepare the wayfbr . 
an al>^uteemanciVati9QQfjtJ»;iappwfK^ ^ 
’'nfiS'lSlvfiftOttP'il-; resarvinpf only a •pisaulfioiffl ^'*’**' 
and personal concession* to the emperors, instead 
of their ancient legal prerogative of confinualion. 

The real author ofUis decree, and of all othei4.,^^ 
vigorous measures adopted by the jwpes of that!'"' 
age, whether for the assertion of their indepen-i 
dence, or the restoration of discipline, was Hilde- 
brand, ait ;hdM.gpp ofJhe churc h of Roma*^yTar 
tFe most conspicuous person <(f the'cleventh cen¬ 
tury. Actpiiring by his extraordinary qualities an 
unbounded ascendancy over the Italian clergy, 
they retrarded him'as their chosen leader, an^ the 
hope of their conunon cause. He had teen em- 
pwered singly Jo xuouunato a pope, oo the part of 
the ^omans, after the death of*Leo IX., and com¬ 
pelled ilenrv irr to acqiNcsce in his choice of 
Victor II.* No man could proceed more fearlessly 
towards his object than Hildebrand, nor with less 
attention to conscientious impediments. Though 
thendecree of Nicolas II., his own work, iiad ex¬ 
pressly reserved the rigdit of confirmation of the 
young king of Gennany, yet on the death of that 
pope, Hildebrand procured the election and con¬ 
secration of Alexander II. without waiting for any 
authority.f During this poptificat;^ he was con¬ 
sidered as sometEmg greater than the pope, who 
agtfti entirely ^ his counsels. On Aiexan^r 

• Si. Marc, p. 97. 


2 


t M. p.300. 
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CHAP, jdteease, long fjince the real-hbad of 

the church,' waslfMse^ "with enthusiasm to its chief 
Ecap. B^ityf and assu^d the name of GrejgpryJfll. 
P 0 >v^R. > N^^jthsUmding the late precedent at the eleC- 
of Alexander II., it afppears that Gregory did 
‘*•"1 not yet consider his plans sufficiently mature to 
•throw fiff the yoke altogether, but declined to re* 
ceive consecration until he had obtained the con* 
sent of the king of Germany.* This moderatidA 
was not of long continuance. The situation of 
Gemijjgy speedily afforded him an opportunity 
of displaying his ambitious views. Henry IV., 
throng a vdVy bad education, was arbitrary and 
dissolate; the Saxons were engaged in a desperate 
rebettionrtHind secretdisatfectioh had spread among 
the princes to an extent of which the pope was 
' mueli better aware than the king.f He began by 
excommunicating «ome of Henry’.s ministers on 
pretence of simony, and made it a ground of re¬ 
monstrance, that they were not instantlydismissed. 
His next step was to publish a decree, or rather to 
renew one of Alexander II., against lay investi- 
.ture8.J The abolition of these was a favoilHte 
object of Gregory, and formed an essential part of 

I hk general schem e for emancipating the spiritual, 
and subjugating the temporal p<p#r. Tite ring 
and crosier, it was asserted by the papal advocates, 

* St. Matt, p SSi Ur Mied i Schmidt St Marc. Ipye 
lMnrenfU|npe.cormpO!idin|tfn two are to; piinripal attkdmM 
that chwaeUf with buliiw of all for the conuwi brtweca Iha chnrsh 
countriea, from the day of lua elec- aiu! the empire. 

<i«t p. W. 1 St. .Mair, l. ill p.€70. 
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ifii;ere the emblems (f that no in6> cuap. 

narch could bestow? but^en if a less offensive 
symbol were adopter in investitures, tl^e <dignitj Kcoii. 
of the church was loweped, and her puntjiiscoit PowEi. 
taminated, when her behest ininisten were cord* 
pelled to solicit the patronage or Ufe approbation 
oflaymen. Though the estates of bishopr paigbt^ 
sj^ctly, be of temporal right, yet as they bad been 
inseparably annexed to their spiritual office, it 
became just that what was first in dignity and im- 
}X>rtance should carry with it those accessa^ parts. 

And this was more necessary than in former times, 
on account of the notorious traffic which soyerpigns 
made of their usurped nomination to benefices, so 
that scarcely any prelate .sat by their fimur,whose 
p<s»sesbion was not invalidated by simony. 

The contest about iinestitures, though begun 
by Gregory VII., did not occupy a very promi¬ 
nent ])lace during his jKintibcate; its interest being 
suspended by other more extraordinary and impur- 
tantdissensions between the church aud empire. 

The pope, after tainjienng some time with the dis- 
ailK;ted party in’Gerniany, Minunoned Henry tg 
appear at Rome, and vindicate himself from the 
chwges aUedged by his subjects. Such an out¬ 
rage naturalk' exasperated a young and passionate 
monarch. Assembling a number of bishops aud 
other vasrals at Worms, he procured a sentence 
that Gregory should no longer be obeyed as law- 
fi^ pope. But the time was past for those arbt- 
tniry encroachments, or at least high prerog^itiTei 
of former emperors. The relations of dependraey 
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l]istwe4n' chu^ and state \rere now abonf taJie 
reversed. Gregory had no^ sooner recMvfid aoi 
counts of the proce^ngs at Worms, than he sum- 
C 9 uncil in the Lateran palhce, and by a 
sblemn sente;pce, not only excommunicated Henry, 
but deprived ^iin of the kingdoms of Germany 
and Itafy, releasing his subjects from their alle¬ 
giance and forbidding them to obey him as sove¬ 
reign. Thus Gregory VII. obtained the glory of 
leaving all his predecessors behind, and astonish¬ 
ing mankind by an act of audacity and ambition, 
whiclA*he most emulous of his successors could 
hardly surpass.* 

The fitat impulses of Henry's mind on hearing 


• • I 

• Tlip wntence of (.iifforv \ it 
apiiist the r.mprrot IImif) Uiit 
direilt d, we slioiiW alw.iy^ remem¬ 
ber, to pmuns jlread) well dis¬ 
posed 1(1 reject his duthoril. * Men 
are glad to he told, that it is tlietp 
duty to lesisl a sovereign ugaiii'-t 
tvholn ihev are in rehellinn, and 
will not lie very acmpulouv in 
ex.imining (inidusions whiili l.dl 
in with tlieir indinalionv and inter¬ 
ests. .Mlcgiaiire was in those tur¬ 
bulent ages easily thrown olf. and 
tbe nghi ol rrsisUnce was in urn- 
tinual exercise To thi l.irinans 
ef the elefenih century, a pnnee 
unfit for ChristiiD tommunioa 
would easily appciir unfit to reifpi 
own them, and though liemy had 
not given mtKh re.d prorixatkm 
to IH pope, bis vices and tyranny 
nigbl Mem to thallengi any>pin- 
tnai cenwre, nr temjioral chostiae- 
nent. A nearly cuniemporaiy 
wnter eombinea the twojusiifica- 
iranioribeicbellioaii parly Nemo 
RomWMniin poniificelii rega a 


regno deponere posse (lenegohit, 
({iii(.un(juc detreta sanclissimi I’a. 
pa (rregoni non proscnhend,ijndi- 
c.ibit. Ipse enim vii a|iustolicus 
IViteiea, liberi hoiniiies 
Ilenricum eo patio sibi |tr«posoe- 
runt in regein, ut tluluies suos 
je-li juilu.ire et rejah pros idt iitifi 
gubernare .s.itagvret, ijuod pactum 
die posiea pravariian et (onttm- 
nere non eeasavit, Ac. Ergo, et 
ahscjue sedis .ijiustulicx judicio 
printijies euin pro rege merith re- 
fiitare posseni, cum |^tum adim- 
|dcre I onternseril, quod ns pro 
electione nid peoniiserat; quo non 
adimpleto, nee rex ease poterat. 
\ila Cireg \II in Muratori, 
Script Her Ital. t in. p. 342. 

I |ioD Uie other hand, the friendi 
and supportm of Hen 7 , though 
eeclesiutice, proteaied agauixt tliii 
novel atretdi of pierogative in tlie 
fiomanMe. Sevrral proofs of this 
BK adduced by Sclimidi, t in. & 
315. 
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this denuDiciatioD ware iDdignatMii and foseoC^ 
ment But like otlmr inenraenced and mis- 
guided sovereig:n8,*i4 bad/Affirmed an enroneous 
calculation of his own resources. A.consj^iraofe 
long prepared, of which the dukes o( SwaWaiftl 
Carinthia were' the chiefs, begat) to manifest 
itself; some were alienated by his vices, and others, 
jealous of his family; the rebellious Saxohs took 
courage; the bishops, intimidated by excommuni¬ 
cations, withdrew from his side; and he suddenly 
found himself almost insulated in the midst of his 
dominion.s. In tins desertion, he had recourse, 
through panic, to a miseralile expedient. He 
crossed the Alps, with the avowed deteiTnination 
of submittipg, and .seeking ab.soliition from the 
pope. Gregory w’as at Canassa, a forthiss 'n'ear 
Reggio, belonging to his faithful adhenuit, the 
countess Matilda. It was in ^ winter of unusual 
severity. The emperor w^.s admitted, without his 
guards, into an outer court of the castle, and tluree 
successive days remained from morning till even¬ 
ing, in a woollen shirt and with naked feet, while 
Gregory, shut up with the countc.ss, refused t(j 
admit him to his presence. On the fourth day he 
obtained absolution; but only upon condition of 
appearing op a certain day to learn the pope's de¬ 
cision, whether or no he sliould be restored to 
his kingdom, until which time he promised not to 
assume the ensigns of royalty. 

'This base humiliation, instead of conciliating 
Henry's adversaries, forfeited the attachment of 
his friends. In his contest with the pope, he had 
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CHAP, fjhind a zealooa support in the principal bMnbaid 
cities, among wlvora tfce mi fried a^d siiaoniaoal 
ECCi.'Es. flergy 'had great influence.*"- Indignant at his 
powKR. j^bmi^ionto Gregory, w^iom they affected toeon*- 
aider as an usurper of th^ papal chair, they now 
ckisad their g&tes against the emperor, and ^ke 
openly "of deposing him. In this singular posi¬ 
tion tefween opposite dangers, Henry retrod his 
late steps, and broke off his treaty with the pope; 
preferring, if he must fall, to fall as the defender 
rather than the betrayer of his imperial rights. 
The r^llious princes of Germany chose another 
king, Rodolph duke of Swabia, on whom GregtH-y, 
after some delay, bestowed the crown, with a 
Latin \erse, importing that "it wa? given by 
virtue of‘the orginal commission of St. Petec.t 
But the .success of this pontiff, in his immediate 
designs, was not answerable to his intrepidity. 
Henry both subdued 1,he German rebellion, and 
cairi^ on the war with so much vigour or rather 
so little resistance, in Italy, that he was crowned 
in Rome by the antipope Guibert, whom he had 

* lltere had been a kind of civil Muratori’s Annals. The Milaoeie 
TCI It ^ilan feu about twenty cletKy set up • pretence to retain 
jm bJm thu time, excited wives, under the authority of tbeit 
tbeinlemperattxcil of some parts, great archbiahop, St Ambfow, 
sut who endeivonred U> eieeate who, ik seems, his mken wdh 
dw papal decKM ipainst irregular more indulgence of this pnetiee 
eleru by force. The history of diui most of the &thin. Both 
iheN fem has been wntten by Amulf and Landulf favour the 
tTC contemporaries, Amulf and fliirnedcieifcs; rt>d wereperi^ 
Luiblf, punliihed in the 4th vo- ihemselves of lilt , desenption. 
hime of Muraion's Scriplotes Ue- Mnralon. 
run luiieanB; suScieol esMcti t Petra dedit Petro, Petrus 
from urbrnh will be foood in St duuiaiu Hodolpho. 

Mare, t III p. 210 fac , and in 
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nMed>4a a coancil ofjhis partizaBaio the ^en« uu ap. 
inent of churchl instead of Gregory. The 
latter found an asyllm under the proteatiou of Bccua. 
Roger Guiscard at Salpmo, where i^e di^ 
exile. His mantle, however, descenji^ upon bis ibwit mm> 
sucoeswrs, especially Urban II. aifd Paschal II., 
who strenuously persevered in the great* contest, 
for ecclesiastical independence; the former with 
a spirit and policy worthy of Gre^toiy VII., the 
latter with steady, but disinterested prejudice.* 

They raised up enemies against Henry IV. out of 
the bosom of his family, instigating tlic ambition 
of tw'o of his sons successively, Conrad and Henry, 
to mingle in the revolts of Germany. But Rome, 
under whu^e auspices the latter had not .scrupled 
t(k engage in an almost parricidal rchiHliuh,' tvas 
soon disappointed by his unexpected tenaciousness • 
of that obnoxious prerogatnj; which had occa¬ 
sioned so much of his^ lather’s misery. He 
steadily refused to part with the right of investi¬ 
ture ; and the empire was still committed in ojicn 
hostility with the church for fifteen years of his 
reign. But Henry V. being stronger in the sup- 


* Pucbal II. was to conscien- tiiftctor; to the cardmMi utd 
tnui ID bit abhorrence of invetti- biibopi about Pairim court, 
tuiea, that he actually ngned an BMRworidly-nHidtdIhanhintMir, 
afieement with lieniy V m 1110, nor to thaw of the emperot’i ]iart]r, 
wbanl^ the pntetes were to re- wbow jamt clanoura won put a 
aign all the lands aud other poe- stop to the treaty. St. Marc, t i«. 
■eatioDS whieh they held in m of p. S7d. A letter of Pattfaal to 
the ca^Mror, on cooditioa of Antelin (Sdimidl, i. at. p. 304.^ 
latter renouncing the right of in- Hem* to napiy, dial he thought it 
▼etatore, which indeed, in ntdi better Car the church u be without 
cnfuBstancet, would fall of itaeif nefaet, than to enjoy tliem on eon- 
Thn ettraoidtnaiy caoceanon, at diiwo of domg hraage to layncD. 
■ay be ittained, wu not eery H- 
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CHAP. port'Ot fais German vassahi than his fatiMrr'had 
been, none of'’the popes with Whom he was 
ECCLES. engaged had the boldness to repeat the raeitnires 
POWER, Gregory VII. At lepgth, each party grown 
^ by COB- Weary of tips ruinous contention, a treaty was 
' agreed upon between the empeAir and Calixtus 
1122 *11., which put an end by compromise to the ques¬ 
tion of ecclesiastical investitures. Bv this com- 
pact, the emperor resigned for ever all pretence to 
invest bishops by the ring and crosier, and recog¬ 
nized the liberty of elections. But, in return,' it 
* 

was agreed, that elections should be made in his 
presence, or that of his officers; and that the new 
bishop should receive his temporalities from the 
emperor by the sceptre. 

Both parties, m the concordat at Worms, re¬ 
ceded from so much of their pretensions, that we 
might almost hesitate to determine which is to be 
considered as victorious. On the one hand, in 
restoring the freedom of episcopal elections, the 
emperors lost a prerogative of very long standing, 
and almost necessary to the maintenance of autho¬ 
rity over not the least turbulent part of their sub¬ 
jects. And though the form of investiture by 
the ring and crosier seemed in itself of no import¬ 
ance, yet it had been in effect a collateral security 
against the election of obnoxious persons. For 
the emperors, detaining this necessary part of the 
pontificals until they shodid confer^vestiture, 


* St. Mate, L IV. p. 1093. Schmidt, t. ui. p. 178. The Uuer quotci 
the Leti)i motit ' 
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pfovealeda bwty confccratioa of the new ttisbofl, chip. 
after which, &e Taclncy being ^gally filled, it JJJJj 
would««ot be decani for tliem to.withhald the bcclm. 
temporalities. But thei\, on tiie other )iandj, 
preserved by the conoordat their (euda1 sove¬ 
reignty over the ertates of the churdi, in defiance 
of the language which had recently been held by» 
its rulers. Gregory VII. had positively declared 
in the Lateran council of 1080, that a bi.shop or 
ahbot receiving investiture frem a layman should 
not be reckoned as a prelate.* The same doc¬ 
trine had been maintained by all his successors, 
without iuiy limitation of their censures to the 
formality of the ring and crosier. But t’alixtus 
II. hiraselQiad gone much farther, and absolutely 
prohibited the compelling ecclesiastics’to render 
any service to laymen on account of their bcnc- 
fices.t It is evident, that such,a general immunity 
from feudal obligations for,an order who possessed 
nearly half the lands in Europe struck at the root 
of those institutions by which the fabric of society 
was principally held together. Tins complete in¬ 
dependency had been the aim of Gregory's dis; 
ciples; and by yielding to the continuance of lay- 
investitures in any shape, Calixtus may, in this 
point of view', appear to have relinquished the 

* Sl Ware, 1 IV p 77-I A uvrtl by other*, and are levelled at 
bubop of PI^BBtia anerli that tlir fonn of feudal Imma^, urbich, 

E relaiea diihonoured their order arcordiD); to the prionplet of that 
y mttin^ their bandi, uhicli hold a:;e, ought to have been u obuoa- 
ihAodv and blood of Chnit, be- lou* a* intnbtuie. 
tmen those of impute laymen p. f Id p. 1061.1067. 

OM. The auae eipreaiioai are 
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CHAP, pnncipal object of flontentic n. tbei||i^ve' 

been battles, in which thou ;h immediate suceesa 
ECCLE8. may seem pretty equally baianced, yet we. learn 
rowER. Jjpom^bgeguent effects tp whom the intrinsic adr 
^intag^ of victory belonged, so itkmanifesj from 
1 the eTents thM followed the <il||pement of this 
j^reat controversy about investi^es, t^^he see 
: oj[Rome had conquered. 

Tile emperors were not the only sovereigns 
whose practice of investiture excited the hostility 
of Rome, although they sustained the principal 
brunt of the war. A similar contest broke out 
under the pontificate of Paschal II. with Henry I. 
of England; for the circum-stances of which, as 
they contain nothing peculiar, *I refer, to our,pwn 
histoliins.' It is remarkable, that it ended in»a 
compromise not unlike that adjusted at Worms; 
the king renouncing all sort of investitures, while 
the pope consented tljat the bishop should do 
hoBiage for his temporalities. This wa.s exactly 
the custom of France, where in\estiture by the 
ring and crosier is said not to have prevailed;* 
and it answered the main end of sovereigns by 
keeping up the feudal dependency of ecclesiastical 
estates. But the kings of Castile were more for¬ 
tunate than the rest; discreetly yielding to the 
pride of Rome, they obtained what was essential 
to their own authority, and have always possessed, 
by the concession of Urban 11., an abl^lute prtvi- 

* llutoire du Droit public cccl<»u'ti 4 Ui' FniD^oii, p. 261 1 do not 

fully rely on thn autboriiy 
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IcgeiAf Bomi||tk)D tb bishofbrics in their'domi- chap. 
Bk»s.* An early ev dence of that indifference of 
the popes towards itije real independence of na- Eaxis. 
tional churches, to whic(^ subsequent ages were fll 
lend abundant ^onhrmation. 

When die e4i|[j|iiurs had surrendered their pre-^ntiwinr* 
tensions to int^re in episcopal eiectiens, the.*p“"i]^™ 
primitive mode of collecting the suffrages of clergy 
and laity in conjunction, or at least of the clergy 
>^th the laity's assent and ratification, oaght na* 
turally to have reiived. But in the twelfth cen¬ 
tury, neither the people, nor even th(‘ general 
body of the diocesan clergy, were considered as 
worthy to exercise this function. It soondevohed 
altjBgetherjiponthcchaptersofcatliedralchurches.j- 
The original of these may be traced Verylilgh. 

In the earliest ages, w’e find a college of presbytery » 
consisting of the priests and deacons, assistants as 
a council of advice or cvqn a kind of parliament 
to their bishop!'. Parochial divisions, and fixed 


• r Paul on BencficP', c 24 
Znriu, Anales de ArtKoii, t iv p. 
30.') rieury saji that tlif kinict 
of .Spain nominate to biihoprics 
by virtiMof a paiticolar indulgcnci', 
renened by the pope for the life of 
eaeh pnnen. lutituiioDS au Droit, 
t I. ^ 106. 

t Fra Paolo (Treatise of Bene- 
Ac^ c. 34.) says that betHeen 
1123 and 114S, it betaitie a rule 
almost erety atabhdied, 

that bishops Atwld be chosen by 
ll& chapter .Schmidt, however, 
bmgs a few instances, where Uie 
eonsciit of the nobility and other 
laics IS expressed, thnueh petha|ei 


Iilllc else lli.iii a matter of form 
Innocent II swms to hare bewi 
the first hIiu that wild' 

ever had the majnrilv nf the chap¬ 
ter in bts Dvour should be decin^ 
duly elected, and this was con¬ 
firmed by Ddio IV. in the capitu¬ 
lation U|inn Ins accession, iiist 
des AllemaDds.t IV p.irs Henry 
thinks that ciupters bad not an ex¬ 
clusive election till the end of the 
twelfth century. Tlie second 1*- 
lemn eouncil in 11J9 ri prtsM s 
llieir attempts to enKrnss il lil- 
ititutioiM au Droit IxiUi. 1. *- p- 
1U0. 
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minis&rs attached to them,' were not est^it]^^ 
till a later period. But the canons, oireathedral 
clergy,* acquired afterwards a»more distinct cha- 
They were subjected by degrees to cer* 
t4in stnet pb-servances, iittle differing, in fact, 
firom tho.se iihpo.sed on monastm orders. They 
Jived at‘a common table, they slept in a common 
dormitory, their dress and diet were regulated by 
peculiar laws. But they were distinguished from 
monks by the right of pos.se.ssing individual [wo- 
porty, which was afterwards e.xtended to the en¬ 
joyment of separate prebends or benefices. These 
strict regulations, chiefly imposed by Louis the 
Debonair, went into disuse through the relaxation 
of discipline; nor were they ewer effpctually re- 
stofeci. Meantime the chapters became extremely 
rich; and as they monopolized the privilege of 
electing bishops, it jieeame an object of ambition 
with noble faiiiihcs to jibtain canonries for their 
younger children, as tlie surest road to ecclesias¬ 
tical honours and opulence. Contrary, therefore, 
to the general policy of the church, persons of in¬ 
ferior birth lia\c been rigidly excluded from these 
foundations. 

The ohjeet of (Jregory VII., in attempting to 
redress tlnwe more flagrant abuses which for two 
centuries had deformed the face of Uie Latin 
church, IS not incapable, periiaps, of vindication, 
though no suttioient apology can be offered for 
the means he employed. But the disinteres^ 


* SdMidt, I II p 234. 473 ; 
I. Ill p. SSI Eoriclopifdir, Art 
Chtnome F Paul on UtmfficM, 


c 16. lUttiy, 8* Oiicaun lor 
rilist. Eccl^. 



MIUDLS ACLS. 

knre ^ reforinatiQD, | to which candour 'might 
ascribe the co<ltentioi| against investitures, is be¬ 
lied bf the general tei|)r of bis conduct, exhibiting 
an arr(^ance without p^lel, and aq ani|^itiot^ 
that grasped at universal and unlirait^fl monarchy. 
He may be called the ccmuion eneitty of all sove¬ 
reigns, whose dignity as well as independence, 
mortified his infatuated pride. Thus we find him 
menacing Philip 1. of Fniiice, who had connived 
at the pillage of some Italian merchants and pil¬ 
grims, not only witii an interdict, but a sentence 
of deposition.* Thus t(M) he asserts, as a Hiiown 
historical fact, that the kingdom of ii^iain had for¬ 
merly belonged, by spei'ial right, to St. Peter; and 
by virtue oQthis imfire-scriptible claim, he grants to 
a ecrtain C'uunt de Kouci all territories'wlTS^ii* he 
should recun(|uer from the MiKirs, to lie held in 
fief from the Holy Sec by a sjlipulated rciit-t A 
similar pretension he majecs to the kingdom of 


• St Marc,! Ill p fi'il llfiirv, 
ilivt i.ulc'i I \lll p ‘ill) 'iH4 

+ TIm; Ian!;u,i,:(' lie ('iii|iliij' i' 
worth quotinc, a<i a njicdnirii of 
liisslxlf Null I,111 ri IDS (ri iliiiiiis, 
reptium Hispanic ali anliqtio jurii 
lantti I‘etn luisw, it aiiliu, Ini't 
dm a papaitb lit Mcupalnm, hi'c 
tamen jasiiiic non eiaiuaiH, oulli 
inoruliuni, >ed luli aii<>sli>'icx ladi 
Ml Biqiio pertineie (i}gnd eniro 
auctore l)eo Kmel in praprieutet 
n'clHiarum jttst^ periiniTil, ma- 
nente Eo, ab uio qnuleni, ted ab 
eanim jure, oceaiioiii' iraii>runiii 

a rw, line Ieitiumi concwiione 
non polrnl. Itaque ( ome< 
£va1i» dr Koreio, (ujui raman 
apod nw band obaniram e««r pu- 


Uinui, Ifrmm illam ad honorem 
Ml I'tlri lll|•n 1 ]l, I'l a jaiiannrum 
nunihtii (-npcie fiipit'iii, hanr 
((iniiMiomiii all a|antulica lede 
(i>il'iiiiil. III parti III ill.iiii, iiiidrpa* 
eaiirn <ii'i «iiidin ft ad|uiicto aibi 
aliiiraiii aiiiiliii ea|ii‘lli ri point, 
siih roniliiiiinc inlcr no* facte 
paciionn ex |«rle Su. I’etri powi- 
dtr.1 i.abli<. Concilia, t x. Ji. 
10 Thrre instancei occur in Inc 
Corps DiulomaUque uf Dumunt, 
wlirre a Julie of Dalmatia, ft i 
p. .13) a count of I'niienre, fp. 
.18 I and a count of Barrtlona, 
(ihd.j pul tbemielref under th« 
fruHal tupenonljr and prolrction 
uftiregoiy VII. Du- moiirt wta 
iullictmlijr obrious. 
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CHAP. HungAij, and bitterly repjroaches its sovertign 
Solomon, who had done hom ige to the emperor, in 
rjccits. derogation of St. Peter, his legitimate lord.* It 

POWIlIl ' ^ f o 

‘ gonv^ient to treat, this apostle as a great 
feudal suzeipm, and the Jegal principles of that 
age were dexterously applied to rivet more fwcibiy 
,tbe fetters of superstition-t 

While tem])ural sovereigns were opposing so 
inadequate a resistance to a system of usurpation 
contrary to all precedent, and to the common 
principles of .society, it was not to be expected, 
that national churches should persevere in op- 
])osing pretensions, for winch several ages had 
paved the way. Gregory MI. complete^ the 
destruction of their liberties. The principltt ^on- 
taifte'd^ in 'the decretals of Isidore, hostile as ^y 
were to ecclesiastical independence, were set aside 
as imsutticieut to establish the ab.solute monarchy 
of Home. By a constitution of Alexander 11., 
during wliose ])ontificate Hildebrand himself wa.s 
deemed the effectual pope, no bishop m the ca¬ 
tholic church Mas permitted to exerci.se his func¬ 
tions, until he had received the confirmation of 
the Holy See :| a prov ision of vast im{>ortance, 
through M'hich, beyond perhaps any other means, 
Rome has sustained, and still sustains, her tem¬ 
poral influence, as well as her ecclesiastical supre¬ 
macy. The national churches, long abridged of 
their liberties by gradual encroachments, now 

• St. Mttr, I i'll. p. G34. 674. Orejpiry \ II m well ducu6ed 
Schmidt, p. 73. by Schmuit, i. m p 307, 

t The chancier and policy of J St. Marc, p. 460. 
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fousd themselves sumecttoan undisguLseJt and chap. 
irresistible despotism! Instead of affonlinp pro- vj^ 
tection to bishops#against their metropolitans^ bccles. 
under an insiduous pretence of which the pppds 
the ninth century had subverted the «aiithurity of 
the latter, it became the favourite policy of their 
successors to harass all prelates with citatfbns to 
Rome.* Gregory obliged the metro|)olitans to 
attend in person for the pullium.t Bishops were 
summoned even from England and the northern 


kingdoms to recei\e the commands of thg spi¬ 
ritual monarch. William the Coiupieror hn\mg 
made a diflieulty about iieniutting liis prelates 
to obey these citations, Gregory, though m gc- 
nend on gc^d terms with that prmeo, iuid^reat- 
iiif^ him-with a deference which marks the effect 
of a firm character in repressing theclinihtions of 
overbearing pride, [ eomjilaini# of this as a jior- 
sccution iinlieanl of anionj; pagans.^ The great 
(juarrel between Arelibisliup Anselm and Ins tWo 
sovereigns, William Rufus and Henry 1., was 
originally founded upon a similar refusal to jier- 
niit his dcjiartniv for Rome. 

This perpetual controul exercised bv the iMipes Auihontj 
over ecclesiastical, and in some degree river tern- kjiiA. 
poral affairs, was niamtamed by means of their 
legates, atonce the ambassadorsandthelieutenants 
of tlie Holy See. Previously to the latter part of 


• Schmidl, (.III p W IJJ I !>1 XUrt, t n p 7i>li. (ol- 

t Id t o p 170 liir, p 

t St. M.irc.p.62tl 7H| .Schmidt, 

I III p A2. 
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CHAP, the tentti age, these had befen sent not frequently 
and upon special occasioijs. The legatine or 
Eccu». yicaria^ commission had geiteiaily been entrusted 
• • ' <4o sbme eminent metropolitan of the nation within 
which it wai to be exercFsed; as the archbishop 
of Canterbury was jierpetual lepte in England. 
But tlTt? special commissioners, or legates a latere, 
suspending the pope's ordinary vicars, took upon 
themselves an unboiiiuled authority over the na¬ 
tional churches, holding councils, promulgating 
canons, deposing bishops, and issuing interdicts 
at their discretion. They liied in splendour at 
the ex))eiise*ol the liishops of the province. Thi.s 
was the tlie nioie galling to the hierarchy, because 
siiiqily .deacons \^erc often Hi\esteti with this 
dignity, which set them abo\e primates. As the 
sovereigns of France and England acquired more 
courage, tliey con^iidcrably abiidgcd this jirero- 
gali\e ol the Holy .'see,, and resisted the entrance 
ol'aiiN leg.iti s into their dominions without their 
consent' 

Fiom the time «if (Iregorv VII., no pontiH 
. thought of awaiting the confirmation of the empe¬ 
ror, as 111 earliei ages, before he was installed in 
the thnme ol .'st. Peter. On the contrary, it was 
pieteiidi'd that the emperor was him.self to be 
confirmed by the pope. This had indeed been 
broached by .lohn \ 111. two huii(kcd years bc- 


• I \i I JO 30 31. rnniLis, p j ,0 IIiuiy, i*' 

Sihmidl. I II p 4'if> , I III p II j l)wtuur> sui rikM i:cd«. c. lo 
JJU Ilitl ilu I'lililii l.r(l 
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fore Gregory.* It wm still a doctrine not calcu- C ii A P. 
lated for general reception; but the popes availed 
themselves of erery*opportunity which tiie teniv ecclks. 
porizing policy, the negligence, or hifiotry of 
vercigns threw into theiahands. l/itltaire coining 
to receive the imperial enmn at Ubme, thiscir* 
cuinstance was commemordted by a plctur^‘'^n the 
Lateran palace, in which, and in two Latin icrses 
subscribed, he was rcjircsentcd as doing homage 
to the i«>})e.t M'hen Frederic Barbarossa came 
upon the same occasion, he omitted to ho^l the 
.stirrup of Adrian IV., who, in his turn, refused to \aiuiii\. 
give him the usual kiss of peace; fior wa.s the 
contest ended but by tlio emjicDir s acijiiiescence, 
w’ho was cuptent t») follow the iirccedeijt'^d^ his 
piiviecessors. The same Adrian, e.xpostulatmg 
with Frederic upon some slight t;ric\auce. re¬ 
minded him of the imperial c(own which he had 
conferred, and declared his,willm!rncss to bestow, 
il possdilc, still greater bcnctits. But the phrase 
cinplo\od nia|ora bcncficia) sunircstcd the idea of 
a hef, and the giuieral iii.solcncc which jicrvaded 


* 1 i<l< ‘.ii|'r.i It ir. Ill iiii- 
fisl, tint ill). <(liiw 'll tiiiijiiiril 
wiLfLiv'iilt Has unlv ‘.u«|ii lull it l)^ 
till ijiMinli Is Ilf till Iliiin.iii Si , 1(1 
thrtiiilluintur} Piter iKiinian, 
.111 li'iMtitl nnti r uf tin .ui uf 
Ilildelinind, anH Ins fniiiil, |>ul« 
thi'si mirin intu tin; niniitli <if 
Jesus (linst, a* addri'si <1 tn I’nfu 
\ ictor II I'ato rlam totiiis iiin- 
Tfrsalis erclesur mea tuts m.imlnis 
Iraiiidi, et supr cam ti niilii sira- 
nuin posui, quant |is>|ini saiyiiiuK 
crffiisione mltmi lit si |)au< a sunt 
isla. Hiam tnunanhias aildidi 


linilli'sulll.ltii l< .'I ill Mu lllti tnllljs 
IIiiiiiiiii iiii|uiii 1 K antis ti!>i |urn 
|.i rtiiisi Si liiiiiili t III |i 7ll 
I III \ Mint mil fiiris, jiiiaiis 
prills uriiis hoiinr(.t 
I'lisl Ikiiiui til papa, lliliilt 
qiin liiiiile r(in>ii.ini 
Miinliiri.Aiiiiall, \ I) ll'n. 
111 ! Ii wai a prelexl fm tins jii- 
hil tine, lailliaire liad rnnMsI 
till islali III .Manilla in III f Irnni 
the Impc, tsiih a nri'rsnui in 
llenr) the Prnud, Ins snii in \ a % 
Sihmidt, p 149 
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Adrian’s letter confirming this interpretation, a 
ferment arose among the German princes, in a 
%TOngr{S?s of whom this tetter was delivered. 

FVom whom then,” ont of the legates was rash 
enough to say, “ does the'emperor hold his crown, 
except from tibe pope?” which so irritated a prince 
of Wittelsbach, that he was with difficulty pre¬ 
vented from cleaving the pnest’s head with his 
, sabre.* Adrian IV. was the only Engli.shman that 
lever .sat in the pajial chair. It might, perhaps, 
pas.s for a favour bestowed on his natural sove¬ 
reign, when he granted to Henry II. the kingdom 
of Ireland;‘yet the language of this donation, 
wherein he asserts all islands to be the exclusive 
prop^t.j’,()f St. Peter, should hot havf had a very 
plca.siniT sound to an insular monarch. * 

I shall not wait to comment on the support 
given to Hecket Uy .Alexander III., which must 
be fainilar to the English reader, nor on his 
speedy canonization; a reward which the church 
has always held out to its most active friends, 
and which may be compared to titles of nohilit\ 
granted by a tcm|M)ral .soiereign.t But the epocli 
uheii the sjurit of jiapal usurpation was most 
strikingly displayed was the pontificate of Inno¬ 
cent ill. In each of the three leading objects 
winch Home has pursued, iiideiiendent so\e- 

* Munton, iilii .upra Siliiniilt, linuitl to mrddlr hiUi Uui wrt of 
I 11 ( 1 ) .191 .l|.(•llHl>M^ l)ll ihc (Kintilicalr of 

1 IW hisl in.tiinir Ilf a voliniii \li\aiiilir III , who (lurti'd it, 
iniul iaiiuiii..itiiin I. III St j) i (hoiK pirroizaliif, to thr 
I iiAlm In .Uihii \\ I , III yP3 Ilolv s».f Art dc tlrifift If* 
llimrtft, thi imiri>)Hiliiau* (wn- Hales, t i p. 347. and 29V 
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reigDty, supremacy over the Christian churchiciiAP 
controui over the priices of the earth, u was the! 
fortune of this pontif to conquer. He ivalimt' m'l.ES. 
as we have seen in another place, that fond hopls, 
of so mmiy of his predecessors, a dominion over 
Rome and the central parts of Italy. During his 
pontihcate, Constantinople was taken by* the Iai-* 
tins; and however he might seem to regret a 
diversion of the crusaders, which impeded the 
recovery of the Holy bind, he exulted in the 
obedience of the new patriarch, and tlie ryuiiion 
of tlic Greek church. Never, perhaps, either Ije- 
forc or since, was the great eastern fiehism in so 
fair a way of being healed; even the kings of 
Bulgaria ajvl of Artnenia acknowledged llyi^supre- 
maey of Innocent, and permitted his interference 
with their ecclesiastical institutions. 

The maxims of (Jregory. Yll. were now ma- 
tured by more than a hundred years, and the 'iuwu,»" 
right of tram|)ling upon the necks of kings irad 
been received, at least among chiirehmen, us an 
inherent attribute of the papacy. “ As the sun 
and the iiKMin are placed in the hrmameiit," (siieh 
IS the language of Innocent, ' “ the greater as the 
light of the day, and the lesser of the night, thus 
are there two (xtwers in the church; the pontiAeal, 
which, as having the charge of souls, is the greater; 
and the royal, which is the less, and to which the 
bodies of men only are entrusted."* Intoxicated 


* t lU InnCKcntii Ti'Hii mi Mu uriUrn li) 4 riiiiliiii|nifiiv Si 
ralori, llfniro lul 1 M4r(,t t p , SiImiiill, I, it 

III pin i, p 4KH Till' lili I" p '’17 



278 


•STATE OK tCBOPE' 


« I 

CHAP With these conceptions, (if we may apply such a 
word to succensful ambition,!) he thought no quar- 
LKs. of *prince.s beyond theji sphere of his juris- 
‘/^icflon. “ Though I cannot judge of the right to 
a‘fief,” said Innocent to the kings of France and 
England, “ yet it is my province to judge where 
‘sin isVommitted, and my duty to prevent all 
public scandals." Philip Augu.stus, who had at 
that time the worse in his war with Richard, ac> 
quiesced m this sophism; the latter was more 
refractory, till the jiapal legate began to menace 
him with the rigour of the church.* But the 
king of England, as well as his adversary, con¬ 
descended to obtain tcnijiorary ends by an im¬ 
politic {^ibnussion to Rome. • \Vc have a letter 
from Innocent to the king of Navarre, directing 
him, on pain of spiritual censures, to rc.storo .some 
castles winch be detained from Hicliard.t And 
the latter appears to ha\e entei tamed hopes of 
rceovering Ins ran.som paid to the emperor and 
diikeot A iistiia, through the |K)pc .s interference, j 
By such blind sacrihces of the greater to the lc.ss, 
of the future to the present, the sovereigns of 


* i'liilii'iiuHiiv I i,in(Urinin.inu 
(■jtn (Intu hill' ]in)iiii«it ip <iil man- 
lUluni IjisiU'. \('l (rvu),'jn 

itiinnK*' iiiiturum llich* 
anlut auiiMii m Aiigli# $e ditlki- 
lein Sfd cum nli'in 

Irgaltu Cl rr/iif, icon ra rri It iwtlt- 
riiai mlm/on, taiiiun iluLliia luii- 
filiu ar(|uicvil Vit,i IniiiK 1-11111 
Trail, t III |sin I |i 

t iDnorcnlii li|Mra, ^tuluuw, 
liT4}|i IJ-t 


t 1(1 p. 1.14 Innnrcnt dctually 
wrote aonii! Icilcn fur thii purpose, 
but uitliDiit any vlTect, nur waa he 
probabi} at all solintoui about it 
{ 1 ,139- and 141 Nor bad he in¬ 
terfered III prwiiri- Itiihard'^ re- 
Icaic from prmn. liiou,;b Klcaour 
wrote hull .1 h III r. Ill whiili ahe 
adlc.. '* lias iitti (lud guru luii 
the |MiHrr to guirrii nations and 
hmga'" \cU), liial de trance, 

t III [> 481. 
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Europe played continually into the hai^.<>ot their chap 
R ubtle enemy. JtlL' 

ThouEth I am iu)t|aM'are tliat any pop» befoi^ kcclgs. 
Innocent III. had thus announced hiiyself a* th’a, 
general arbiter of difietenccs and qpnser\ator of 
the peace throughout Christendom, ^et the schiine 
had been already formed, and the public milid wu» 
in some degree prepared to admit it. (ierohus, 
a writer who lived early m the twelfth century, 
published a theory of perpetual paciheation, as 
feasible certainIv as some that ha\e Urn pj.uinwl 
in later times. CaII disj)utes among |)rinees were 
to be referred to the pope. If eilher^mrtv refused 
to obey the sentence of Rome, he was to be 
exeoinimyjieated lind deposed. K\er\.^iristi,in 
.s«\ereign was ti» attack llie reliactmv (leliiuiuent, 
umlcr pain of a similar forfeiture V A proiect ol 
this nature had not only a mijgnilicciice tlattenng 
to the ambition of the ehyreh, but was ealeuiated 
to impose upon bciuwoleiit minds, siekened bv^lu* 

I iipidity and oppression of prin« es. .No controiil 
but that of religion appeared suthcient to restrain 
the abuses of society, while its salutarv mtiiieiic^' 
had already been displaced both m the 'I nice of 
(hxl, which put the first check on the cnstuin of 
private war, and more recently in the protection 
afforded to crusaders against all aggression during 
the continuance of their engagement. But rea¬ 
sonings from the e.vcessos of liberty in faioiir of 
arbitrary gmcrnnieiit, or from the calamities of 


• S(|||i,|(ll 1 l> |> 'IW 
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CHAP, national vars in favour of universal monarchy, 
involve thie tacit fallacy, thdt perfect, or at least 
FCCLES. .superior, wisdom and virtue^ wll be found in the 
,xestraiaing. power. Th® experience of Europe 
WisB not such as to authorize so candid an expec¬ 
tation in beh^f of the Roman See. 

Thel*e were certainly some instances, wher^Jhe 
tenoral sujiremacj^ of Innocent III., however 
usurped, may appear to have been exerte d begefi- 
cially . He directs one of his legates to corn^TSfe 
observance of peace between the kings of Castile 
and Portugal, if necessary, by excommunication 
and interdief.* He enjoins the king of Aragon to 
restore his coin which he had lately debased, and 
of w'lu^-jj^jrrcat complaint had afc isen ip his king- 
tlorh.^ Nor do I question his sincerity in these, 
or in many other cases of interference with civil 
ijovernment. A grept mind, such as Innocent III. 
undoubtedly po.sscssed,, though prone to sacrifice 
evsry other object to ambition, can never be indif¬ 
ferent to the l)eaut\ of social order, and the hap- 
pine.ss of mankind. But, if we may judge by the 
correspondence of this remarkable person, his fore¬ 
most gratification was the display of unbounded 
power. Ills letters, e.speeially to ecclesiastics, 
are full of unprovoked rudene.ss. A.s impetuous as 
(iregory VII., he is unwilling toow'c any thing to 
fa\our; he seems to anticipate denial, heats him¬ 
self into anger as he proceeds, and where he com¬ 
mences with solieitatiou,scldom concludes without 


* liiiuHciil. 0|ii ni, p t4(> 
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a menace.* An extensive learning in oc<|esiastical c ii ap. 
law, a close observatibn of whatever wls passing JeI;^ 
in the world, an unveuied diligence, suataned his 
fearless ambition.t With such a tempty, and with., 
such advantages, he was/ormidablc beyond all his 
predcces.sors, and perhaps beyond ill his succcs 
sors. On every side, the thunder of Romc*brok( 
over the heads of princes. A certain Swero is ex 
communicated for usurping the crown of Norway 
A legate, in passing through Hungary, is detamei 
by the king: Innocent writes in tolerably^ mile 
terms to this potentate, but fails not to intiniati 
that he might be coni|»elled to prevCnt his son ! 
succession to the throne. The king of Leon hai 
married hiicou.singd nrinccss of Castile. 1 ni iweii 
sidijects the kmirdom to an luterditt. WherrtiH 
clergy of Leon petition him to remove it, beeaus< 
when they cea.sc(l to perform,their funetion.s, tin 
laity jiaid no tithes, an^ listened to heretiea 
teachers when orthodox moutlis were mutc,*lu 


• Innocent Opera, p .11 71 7ti 
Ar Ac 

t Till' rollimini; in.MiKi' nia) 
illuitratr iIk rhaMCter u^(ll.^ )iii|>i', 
,ni(J Ins spirit of f^tiniin;; llii' 
•licilc «onil, mu(h as tliine of 
a more public nature. Il< writes 
to the chapter of f’i»J, that one 
Kubeus, a eitiren of tliflt place, bail 
coropUineil to Inni, tliat haviii|t 
mortgaged a house and garden fur 
tsso hundred and fiiiy Mopuumls, 
on coudilion that he might redeem 
It Iwfore a bted daj.wnlnn which 
time he had In III uiiasuidahl) pii 
sciilisl from Mi'iiig till'iiioni'), tin 
rrediloi liail now ii-fused to .iicepi 


It, anil diriTtn them to lorpiir, 
mill (Jie fails, ami il liny pruti 
truly stalls], to iiiiiiih I llie c ri ililul 
hy spiritual iciikum tu rc-sinn tin 
premi'Cs, riikiiiiiiig tin ir riiit ilii- 
rng the time of his niorlgagi ai 
part uf the dc hi, and In receive llii' 
remaimlct Id t ii p 17 II 
muM Ilf admitted, dial liintMeiil 
111 iliscnuroged in general tlmse 
vri.iiioua and dilatory apiiealtfrom 
iiifrnur occirsiatUcai iribuiials in 
ihi r'Hirt uf Home, which hid 
gained ground before his time, and 
I'liKsially in die ^NiatiticaU uf 
.Vlcaander 111 
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CHAP, oonaputeo that divine servit* -with closed doom, 
but not tke rites of burial, toight be performed,* 
EcriTA. The 4ck% at length gave wjiy, and sent back his 
a more illustAous victory of the same 
l^bid was obtained over» Philip Augustu s, who, 
having repudiated Isemburga of D-mark, had 
contpiteted anefher marriage. The conduct of the 
king,'th«^ not without the usual excuse of those 
times,,<^eame6s of blood, was justly condemned; 
and Innocent did not.hetttate to visit his sins upon 
the people by a general interdict. This, after a 
short demur from some bishops, was enforced 
throughout France; the dead lay unburied, and 
the liMng were cut off from the offices of religion, 
till l^jj, thus subdued, took'back his divorced 
wife. The submission of such a pnnce, not feebly 
superstitious, like his predeces.sor Robert, nor 
vexed with seditioivs, like the emperor Henry IV., 
but brave, firm, and .victorious, is perhaps the 
pnuidest trophy in the scutcheon of Rome. Com¬ 
pared with this, the suKsecpiciit triumph of Inno¬ 
cent over our pusillaniiiioiis .lohn .seems cheaply 
gained, though the .surrender of a pow'erfu I kingdom 
into the va.ssalage of the pope may strike us as a 
jiroof of stupendous baseness on one side, and 
audacity on the other.t Yet, under this very pon- 


• Innorrm Opera, t. ii p. 411. 
Vita IniHXfni ill. 

t Til* sUpuialnl annual payment 
irf 1000 DMils wat irklom miilr 
hy the kingv of I'nxiand; but one 
» almost tabamnl that it should 
rrrr hate been w. Unify III. 
paul it uccaaiotMUt, sulieo h« had 


any object to attain, and eten Ed¬ 
ward 1. fcr some years the latest 
payment on record »in the sesen- 
teenth of his reum. After ■ loni 
discontinuance, it was demandd 
w the fortieth of Edwmd III., 
(1306) hot liie parliament unani- 
monsly drdaicd that John had no 
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bficate, it was notmipafalielledMf.etei' ch a p, 

Aragon, received at Rome the belt of iLighthood JJJj 
and the royal oomjd |from the hands of lanocent kcclbs. 
III.; he took an oath olperpetual feally and^lb^, powkr. 
dience to him and his syccessors; h^ surrendetld 
his kingdom, and acce|^d it agaia*to be held bv 
an annual tribute, in return for the |m>teetion oL 
the Apostolic See.* Tliis strange cngp iftinn of 
kingdom s into spiritual fiefs was inteeSM as the 
price of secuhtyTTOm hllllliifious nei^bours, and 
may be deemed analogous to the change of alodial 
mto feudal, or, more strictly,*to that of lay into 
ecclesiastical tenure, which was fn^uent during 
the turbulence of the darker ages. 

1 have jpentioned already, that amo ng^ ilie new 
pretensions advanced by the Roman sec, waTlhat 
of confirming the election of an emperor. It had 
how ever been asserted rather, incidentally, than in 
a peremptory manner. Bijt the doubtful elections 
of Philip and Otho after the death of Henry A'], 
gave Innocent 111. an opportunity of maintaining 
more positively this pretended right. 1 n a decretal 
epi.stle addressed to the duke of Zahringen, thp 
object of which is to direct him to transi'er his 
allegiance from Philip to the other competitor, In- 
nocent, after stating the mode in which a regular 
election ought to be made, declares the pjK;'.s 


nghl to lubject the kingdom to a 
luponor without their rootrnt; 
which put an end for ever to the 
apptiauoDf. Pri one's (uuttiiu- 
Uaoi, wd. III. 

* Xiint% Amies do An«on, t i 


r. 91. This was not foigoltni to¬ 
wards the latter part of the same 
ceotury, when Peter ill. was en¬ 
gaged to the Stcilian war, and 
setwed as a picteiHt for the pope's 
senteaet of dcpnratwn. 
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CRAP. immeOiaU atithority tp exai&ii^, fxntfinn, tx&AtX, 
crown «»'6cBi8ecrate the el^t^ emperor, provided 
ECctFA he shiA^ wioMif; or to reject him, if rendered 
\.unft great crimes, such as sacrilege, heresy, 
phtjary, 6r p^Mcn^n of the church; in default 
of'election, to Shppiy^;the vacancy; or, in the 
•event‘of equal raffrageit to bestow the empire 
upon any person ‘at'hii 'dkcretion • The princes 
of Germany were no*' much influenced by this 
hardy assumption, Which manifests the temper of 
Innocent III. and ^ his court, rather than their 
power. But Otho IV. at his coronation by the 
pope signed*^ capitulation, which cut off several 
privileges enjoyed by the emperors, even since the 
conco^g|,of Calixtus, in respect of episcopal elec¬ 
tions and investitures.')' « 

,i‘h,*iau-' I The noon-day of papal dominion extends from 
' (be tlL Ihc pontificate of Innocent III. inclusively to that 
toihcB. p Boniface VIII.; or, ip other words, through the 
jthirteenth century. Rome inspired during this 
age all the terror of her ancient name. She was 
once more the mistress of the world, and kings 
were her vassals. I have already anticipated the 
two most conspicuous instances when her temporal 
ambition displayed itself, both of which are inse- 


• Decr«Ul I. I. UU S. c. 34. 
oouBooljr cited Vencralritem. Hie 
labnc or qrnoptu of Uiu rputlc 
■wrti the pope’i right elcdum 
wpttntoreni appro- 

bite, rt louBgcre, coRsecrare « 
coronm, H <•! d^ui; t«| nj,. 
cere II M ladiguui, ui qun nen- 
Icgui, ncominuoirilui, lynnuui. 


fatuu* el hcreticui, pagaaoi, per- 
jnnii, rsl eccleiic peneoutor. El 
electtmbuj oolentibui eligeie, Piipi 
inppieL Et data pantete Toesm 
eligentiuffl, nec Mcedeote nuyore 
concoidia, Pape poteit gruifkari 
fill wlu The e^itle luelf u, if 
poauble, more ttraogljr expKtaed. 
t Schmidi, t le. ji. HS 173 . 
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pva]^ fnHD thejf^l history of Italyl* 'lo the CHAP, 
first of these, her long coDtontioD ^th|bi( house ■ | ^. 
of Swabia, she ^n^ly triun^ld. his i^lbl 
deposition by the council of Lyoas, tl^e ^Saiin oT 
Frederic II. went rapidly intodeeaf.* WititeTeTy*^ 
allowance for the eninitj4if^ lootl^s, aofithc* 
jealousies of Germany, ^rnusi be cimfessedt that, 
the proscription of Innocoit IV., and Alexander IV. 
was the main cause of the ruin of his family. 

There is, however, no otherinstanoe, to tlie best 
of my judgement, where the^pretonded right of 
deposing kings has been saccessfully exercised. 

Martin IV. absolved the subjects^of Peter of 
Aragon from their alliance, and transferred his 
crown to^a princs of France; but theydid not 
ewase to obey their lawful sovereign. ThiSU the 
second instance which the thirteenth century pre¬ 
sents of interference on the {lart of the popes in a 
great temporal quarrel. As feudal lords of Naples 
and Sicily, they had indeed some pretext.for 
engaging in the hostilities between tlie houses of 
Anjou and Aragon, as well as for their contest 
with Frederic II. But the pontiffs of that age,| 
improving upon tlie system of Innocent III., andi 
sanguine with past success, aspired to render everyj 
European kingdom formally dependent upon thel 
see of Rome. Thus Boniface VIII., at the insti-' 
gation of some emissaries from Scotland, claimed 
that monarchy as paramount lord, and interposed. 


* Sm abort, diaplcr iii. 
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CHAP, tbougli vabiy, the sac^ paaoply ecclesastical 
wv ** 4*^ue it from the anns of Edward 1. 
ECCLEs. Thiiigeoend supremacy a%3ted by the Roman 
?htt»cliovef laaBkind in tte twelfth and thirteenth 
' centuries, derived material support from the pro* 
'mulgation of the canon law. The foundation of 
^is jurisprudence is laid in the decrees of councils, 
and in the rescripts or decretal epistles of popes 
to questions propounded upon emergent doubts 
relative to matters of discipline and ecclesiastical 
fficonomy. As the jurisdiction of the spiritual 
tribunals increased, and extended to a variety of 
persons and eauses, it became almost necessary to 
establish aif uniform system for the regulation of 
their decisions. After several minor compilations 
had'Shneafed. firatianj an Italian monk, published, 
alxiut the year 1140, his Decrctum, or general 
collection of canons,^ papal epistles, and sentences 
of fathers, arranged and digested into titles and 
chapters, in imitation of the Pandects, which very 
little before had begun to be studied again with 
great diligence. This work of Gratian, though it 
seems rather an extraordinary performance for the 
age when it appeared, has been censured for noto¬ 
rious incorrectness as well as inconsistency, and 
especially for the authority given in it to the false 
decretals of Isidore, and consequently to the papal 
supremacy. It fell, however, short of what was 
required in the progress that usurparion. Gre- 


* rWiTtnpIc I Anntlt of SralUad, wL L p. 3(7. 
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gory IX. caused tfaevire bqtAa n f to be cuap. 

{»ibluS^ by Raimond de Peanaiurtlb 1234. . ^ 
Tbeae consist alnu^ entirely of reecripts^ued iccucs. 
by the later popes, etl^ially AlexMH^ lll.<*ln * 
oocent III., Honorius III., and Gr^ory bimseif. 

They form the most essential partrof the canon 
law, the Decretum of Gratktn being coin|)aratively 
obsolete. In these books we hod a regular and 
copious .sysicin of jurisprudence, derived m a great 
measure fniin the civil law, but with considerable 
deviation, and possibly improvement. Boniface 
VIR added a sixth part, thence callwl tlie*!^xt. 

Itself divided into five books, in the»nalure'*on£' 
supplement to the other five, of which it follows 
the arrani^nicnl, and composed of decisions pro- 
niiilgated since the jiontificate of Gifgory^X. 

New constitutions were subjoined by (Meinent V. 
and John X,\1I., under the name of L’Icm cntine.s 
and jixt nn aga ntes Joannisj and a few more of 
later jKintifl’s are inchuled in the Inidy of cuijun 
law, arranged as a second supplement after the 
manner of the Sext, and called Extrava gan tes 

The study of tins code became of course obliga¬ 
tory upon ecclesiastical judges. It produced a 
new class of legal practiliouers, or canonists; of 
whom a great number added, like their brethren 
the civilians, their illustrations and commentaries, 
for which the obscurity and discordmice of many 
pasiiages, more especially in the Decretum, gave 
ample scope. From the general analogy of the 
canon law to that of Justinian, the two systems 
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rowsK. 


ClBAP. becan^ kiaramaricable mtimer, collateral md 
mutually pteitwrined, the tribunals governed by 
eitherthem borrowiug'thfir roles of decimn 
the other in cases wim their pecoliar juris¬ 
prudence is, silent or of Rubious interpretation.* 
But the canon law was almost entirely founded 
upon tite legislative authority of the pope; the 
decretals are in feet bnt a new arrangement of the 
bold epistles of the most usurping pontiffs, and 
especially of Innocent HI., with titles or rubrics, 
comprehending the substance of each in the com¬ 
piler's language. The superiority of ecclesiastical 
to temporal power, or at least the absolute inde¬ 
pendence of the former, may be considered as a 
isort of key-note which regulates every passage in 
ihe‘ (Janon law.f It is expressly declared, that 
subjects owe no allegiance to an excommunicated 
lord, if after admonition he is not reconciled to the 


church.j: And the rubric prefixed to the decla- 
rat'on of Frederic II.'s deposition in the council 
of Lyons asserts that the pope may dethrone the 
||||4mpggp for lawful causes. § These rubrics to the 


OuckiDe Vhi JurhCmlivl. 

1 c.B. 

t Coniiiiuiioncf prtticipum cr- 
clniaiUCK comtitutionibiii non 
imnimment, Kid oUequuiitur Oo- 
erttum, diiUncl. 10. .Milutuin 
genrralti liiicomn ad Mchsiu vtl 
ad ecclniuUciu peraunaa, ael 
aorum bona in nrum pnFjiaiicium 
non nieudiiur DecrHal I i tn. 

2 c 10 IduaKunqur A principi* 
btta ID oidimbua \cl in rcclraiai- 
IKU Rbua dKrcM lunmiuntur, 
nttltiM inctoriutia one mootireB- 
tur. Dacttium. dniiiMt. 90 


I Dcmino eacommunicato mn- 
nenle, aubditi fidehutem non de- 
bcni, et 11 longo tempore in ed 
p(‘ntiierint, e( momtua non parent 
ercleaie, ab etiu debtto atMolTun. 
tur. Decretaf. 1. ?. lit. 37. c. 13. 
I muat aeknowiedite, that the de¬ 
cretal cpiatle of lioDonuB III. 
scarcely mmnli this general pro- 
poertioii of Uk rubric, tbougn it 
seenu to lead lo ib 
J i'apa irapetaloiem deponere 
poicti cl eauaia legitimn. I ii tiL 
13 e.l 
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dMieti^t Hie not ^iiiwpA.oCwdiiw^ auAionty «i CHA'P. 
pact of tbe Uw; bat they ei^Meas ita ae|ae. aom 
tobe&trlydtied ioatd^it* By Itor eogxm 

new juriapinidencf^ lUil^ aoqiuied m4i|yyi) o a ii * 
try A powerful body of ^advocates, wbo, diot^ 
many of diem were laymen, wohM, widi the 
uaaal bigotry of lawyere, defend every prelsnaion 
or abuse, to which their received standard of au¬ 
thority gave sanction.! 

Next to the canon lau', I should reckon the MmdieMt 
institution of the mendicant orders.among those 
circumstances whidi principally contributed to the 
aggrandizement of . Bpgte. 'By' IhiTacquIaltibr, 
and in some respects the enjoyment, or at least 
ostentation of innngnse riches, the ancient mo- 
na^ic orders had forfeited much of life ptl91ic 
esteem.! Austere principles as to the obligation 
of evangelical poverty were inculcated by the 
numerous sectaries of that age and eagerly re- 


* If 1 undenUad a bull of (ire- 
Koi]r XIII, prefixed lu liu ren-n- 
Mon of ihe canon Ian, he confirms 
the rubncf or gloawa along with 
the text; but I canmrt ^peak nith 
tertaioty at to fau meaning 
t Tor the canon Ian, I have 
conulltd, beaidM the Corpua June 
( anoDici, Titaboacfai, Stoina delU 
I.itteratixa, I. it. v ; <>iui- 
none, I. lie, c. S.: I. in. c. 3 : I. 
XXII. c 8. Fleuiy, lutiioitoiu au 
llrott KccUaiaiUqiK, L i. p. 10. 
and S'* Uiacoun lar rUtatom 
KcolCa. Duck, Of Um Juna Ci- 
viha, 1. 1 . c. a Sduridt, (. it. p. 
39. P. Paul, Tnuia* of Boor- 
ficet, c. 31. I fimr ilmt aty fe* 

VOL. II. 


citBtioni ftom tbe 
nut made icienti 
mode of referenos 
word, bat Ihe bnoif 
rather more com enieni; and there 


are not manr naden in KnidiiMi 
who will detM ihia impropMly. 

; It would be eaay to bnof evi¬ 
dence (ram the wnttaga of every 


(uctesnve century to the geacnt 
vicMoiiieM of the regolir clcrn, 
whoae memory it m aometimti the 
{uhioa to treat with retncei. See 
partiGulariy Munlon, lliaaert. Oi. 
and B** OiKOura. Tht 

latter oh i arvea dmt thrtr greal 
weaMi tan the cauae of thn to. 


laxalwo m dianpltne. 
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ceived bl^ tbe people, already madi alienated fmtk 
an esta^iabed kieraichy. No meana appeareiae 
efficaeiom to counteract tUs elfect, as &e insdte* 
tion-of religious societies,'strictly debarred frcw 
Ibe insidious temptations of wealth. Upra this 
principle were fonnded the orde» ol Mendi¬ 
cant Fri ars, incapable, by the nies of their lo^ 
dation, of possessing estates, and mainj^ned oidy 
byjdms and pious renmneratipo g, Of 't^sTSe 
two most celebnUed were formed by St S^oiDic 
and St. France ^ Assi^ and established bylEe 
auUiority of Honorius Ill. in 1216 and 1223. 
Ibese great reformers, who have produced so 
extraordinary an elfect upon mankind, were of 
very different characters; throne, active and fe- 
r6clbiis,'had taken a prominent part in' the crusade 
against the unfortunate Albigeois, and was among 
the first who bore the terrible name of inquisitor; 
while the other, a harmless enthusiast, pious and 
sincere, but hardly of sane mmd, was much rather 
acfiMsory to the intellectual than to the moral de- 
of his species. Various other mendi- 
^ I were instituted in the thirteenth cen- 
it most of them were soon suppressed, and 
besides the two principal, none remain but the 
Augustin and the Carmelites.* 

These new preachers were received with asr 
tonishing approbation by the laity, who% religious 
zeal usually depends a good deal upon their opinion 



MoibrimV Ec c l w iani o l Ciwwr, Untoire da IX'intmitf 
liinory, FIniry, B** UiKoan. da Aui,, 1. 1 . p, 3IB. 
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2»i 

of aacerity and dutttoiMtidiiew m tkeiilpaitore, chap. 
And 4fae |Mogrew of the J)onuiiican and franciiK 
can fnm m the thirteanth century bean ^ re^ noaai, 
markable analogy to'tUatiof oar Metho- 

diHb. Not demtiag from the ^th of ^ church,* 
but prof^ing rather to teach it in greater purity, 
and to observe her ordinances with greatearego* 
laiity, while they imputed supineness and corrup* 
tion to the secular clergy, timy drew round their 
sermons a multitude of such listeners as in all ages 
are attracted by similar means. They practised 
all the stratagems of itinerancy, preaching in pub¬ 
lic streets, and administering the communion on 
a portable altar. Thirty years after their institu¬ 
tion, an historian ^complains that the parish 
chujches were deserted, that none confefis^'ftc- 
cept to tliese friars, in short, that the regular 
discipline was subverted.* This uncontrouled 
privilege of performing sacerdotal functions, which 
their modem antitypes assuifte for themselves, 
conceded to the mendicant orders by the favour 
of Rome. Aware of the powerful supp(^|i|||B 
might receive in turn, the pntiffs of Uiil|SP' 
teenth century accumulated benefits upon 
disciples of Francis and Dominic. Iliey were 
exempted from episcopal authority; they were 
pmnitted to preach or hear confessions wiUiout 
leave of the ordinary,! to accept of legacies, and 


* Matt. Pant, p. 607. 
t Anoihcr icawn br pieienug 
tSa Sian n gtrea bf Aicblwhap 
Pttfcliagii qupoiam cam epuoo- 


pales merraticpiMopM ab bomiae, 
Tcl a lure, eonmuniter a Dram 
twwnliwm epuooptt ipni Iniiiifaiit 
eaamittnMiir, tt son preafagrtei^ 

1'2 
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their churchleT Such privilege could 
inted without resistance from tbe other 


ECCLEs. clergy; the bishops reraonslMted, the^^^iversty 
POWER.' ,maintained a strtnuous oppwition; but 


\heir reluctance served only to protract the final 
decision. Boniface VIII. appears to have per¬ 


emptorily established the privileges and immu 
nities of the mendicant orders in 1295.* 


It was naturally to be expected, that the objects 
of such extensive favours would repay their bene¬ 


factors by a more than usual obsequiousness and 
alacrity in their service. Accordingly, the Domi¬ 
nicans and Franciscans vied with each other in 


magnifying the papal supremacy. Many of these 
monks became eminent in canon law and scho- 
lasffc theology. The great lawgiver of, the 
schools, Thomas Aquinas, whose opinions the 
Dominicans especially treat as almost, infallible, 
went into the exaggerated principles of his age in 
&vuur of the see of Rome.f And as the professors 
of Uiose sciences took nearly all the learning and 
logic of the times to their own share, it was hardly 
possible to repel their arguments by any direct 


yueriim Bimplifitas nm niffictl aim 
dirmtndu. Wttktn5, Concilia, t 
II. p. ISO. 

• Crevicr, Hist de I'CniTcmi^ 
it l^m, I I el t. ii. passim. 
FlMiiy, ubi supra. Hist du Uroit 
Ecciniastique Fraitqots, I. i. p. 
304. 396. 446 Collier's Ecclesi- 
aelici] Hilton, \ol i. p. 437. 448, 
4.'13. Wood's Antiquities of Ox¬ 
ford, »ol. i. p. 376. 480 (Outih's 
edition.) 

t It wns mainlained hr ihr ene- 


mifs of the mendicants, especially 
William St Amour, that the po[ie 
could not give them a privilege to 
preach or perform the other duties 
of the parish priests. Thomas 
Aquinas answered, that a bishop 
might perform any spinlual foiic* 
tioni within bis diocese, or commit 
the charge to another instead, and 
that the pope, being to the v^le 
church what a bishop is to his 
diocese, might do the same eveiy 
where. Cirviev, 1 . 1 . p. 474. 
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reasboiag. But this peumlity of tike Mi^monastk chak 

orders to the popes must chiefly be mM]|»rsto(xl to 
apply to^tfae thirt^atii centary, cheemgtaikces secucs. 
occurring in the ncxt,*\^^l^ch gave in scpe degree ^**®'*“*- 
a different complexion,to their dii|positions ib 
respect of the Holy See. 

We should not overlook, among the causdts that vi|Mi(b% 
contributed to the dominion of the popes, their 
prerogative of dispensing with ecclesiastical ordi¬ 
nances. The most remarkable exercise of this was 
as to the canonical impediments of matrimony. 

Such strictness as is prescribed by the Chriiitian 
religion with respect to divorce was fiery unpala¬ 
table to the barbarous nations. They in fact paid 
it little regard; under the Merovingian dynasty, 
even private men put away their wives at’plea- 
sure.* In many capitularies of Charlemagne, we 
find evidence of the prevailing^ licence of repudin- 
tion and even iMilygamy.t The principles which 
the church inculcated were in appearance the very 
reverse of this laxity; 'yet they led indirectly to 
the same effect. Marriages were forbidden, not 
merely within the limits which nature, or those, 


* Marculfi rormuk, I. ii. c 30 
t Allbough a mao mi(bt not 
mart; again, when bis wife had 
taken the veil, he was permitted 
to do so, if she was infected with 
the lepnwy Compare Capitularu 
i’ippini, A. D. 752 and 755. If 
a woman conspired to murder her 
hosboiid he might le-manj. Id 
A. D. 753. A large proportion of 
Pepin t laws relate to inccsUious 
coaneainu and diconit One of 


Charlemagne se^ to imply, that 
polygamy was n« unknown cron 
among pnats. Si sacerdotes plu> 
res uaores habuerint, aactrdoiio 
priventur; quia ssKularibus dele- 
rioressum. Cepitul. A.D.7(!). 
lliis leemi to imply that their 
matnage with one was allowable, 
which netertbeleis u cootndicted 
by other pisngtt ip the Capita, 
lanes. 
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renderedpcred, but as far as the seventh degree 
Ecara. pf collateral consanguinity, coinpnted a corft^ 
rowEa,^ moh ancestor.* Not only was affinity,’^ relatidn'- 
shin by mairriage, pot upon the same footing as 
that by blood; but a fantastical connexion,'called 
spirituil affinity, was invented in order to pro¬ 
hibit marriage between a sponsor and godchild. 
A^unbn, however innocently contracted, between 
parties thus circumstanced might at any time be 
dissolved, and their subsequent cohabitation for¬ 
bidden ; though their children, I believe, in cases 
where therfe had been no knowledge of the im¬ 
pediment, were not illegitimate. One readily 
apprebeQds the facilities ofabsse to which all this 
led; and history is full of dissolutions of marriage, 
obtained by fickle passion or cold-hearted am¬ 
bition, to which the church has not scrupled to 
pander on some suggestion of relationship. It is 
so difficult to conceive, I do not say any reasoning, 
but any honest superstition, which could have 
produced those monstrous regulations, that 1 was 
. at first inclined to suppose them designed to give, 
by a side wind, that facility of divorce which a 


* Sm the Ganonical computaUOD and hu laaiima, tnala ihu wHIi 
explaioed in St Mate, t. in. p horror, and caib it an bareqr. 
376. AIm m filackatooe’a Law Fleury, t. xui. p. US. St. Marc, 
Tnicta,TreatiMOoCo»aaguiiiit]r. ohiiupn. 1wopnuoBinian|i- 
In the eleventh ceolut;, an opinion ported by a lefeicaoe totbeln- 
beian to gain ground in Italy, that mtotai of Jintinian; a proof, 
tbudooniiiia might marry, being among aereral othera, how mnch 
u ^ atwath degree according eaiher that booh waa hnown than 
to the civil law. P^rDanuaii,a ii vulgarly Mjqiaiml. 
ptMioaaie abettor of HiMabrand 
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UcmtiMM petple demanded, but the could 
mt arowedly gnat. This lefinemeot weuld how¬ 
ever be unsupported by facts. The probibitioB is 
very and&t, and whs'really derived fronw^e 
ascetic temper which introduced so^owny othdr 
absurdities.* It was not until the t^lfth century 
that either thu, or any other established rdies of 
disdpline were suppled liable to arbitrary dis¬ 
pensation; at least the stricter churchmen had 
always denied that the pope could infringe canons, 
nor had he asserted any right to do saf But 
Innocent III. laid down as a maxim, that out of 
the plenitude of bis power, he might lawfully 
dispense with the law; and accordingly granted, 
among ot^r instances of this prerogative, dis¬ 
pensations from impediments of marriage to the 
emperor Otho IV.| Similar indulgences were 
given by his successors, tliough tliey did not 
become usual for some ages. The fourth Lateran 
Cktuncil in 1215 removed a great part of the 
restraint, by permitting marriages beyond the 
fourth degree, or what we call third cousins;^ and 
di^ensations have been made more easy, when it 


* Gregory I pronouncei matri- 
mony to be aolawftti u far as tbe 
seveotli degree; and even, if I un¬ 
derstand hu meamng, as long as 
any relatioMhip could be tne^; 
srt^ eeens to bare been the 
namB of etncl tbeolorant, though 
■otabeohitelyeiifbrDed. DoCaiw, 
V. GcoeratM. Fkury, lltit fic- 
cMi. t. u.p. 311, 
t Da Harca, I. iii. cc. 7.8.14. 


as to canonical penanen, but not 
prospectively to aothorue a breach 
of diMipluie. diatiBB aiserti that 
the pope is not bound by die ca- 
Doot; in which, Fleury obeerves, 
he goea bejouA the Fabe Deere- 
ula. Septih«wDiaceara,p.m. 

t SennddM plenitudiDem po- 
leataba dejwtpotiamttaRtpnjw ‘ 
Setaidi,t.ir. p.339. 
iMtlttttMM lu Droll 
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CHAP, was<lisc(^ered that they might be oonvertfid.islo 
A awrce profit. They served a more importairt 
pvrpoM by rendering it neceapry for ti^pmncerf 
‘ 0^ ^rope, who seldom boold marry iof^ooe aiw 

olher’s houses without trsjnsgressmg the canomcal 
limits, to keep on good terms with the court of 
Rome*, *which, in several instances that have been 
mentioned, fulminated its censures against sove¬ 
reigns who lived without permission in what was 
considered an incestuous union, 
nouffr^m dispensing^wer offhe^^Jieswatfim^ 
pitmittory in Several cases of a temporal nature, ^rticularly 
in the legithnation of children^ for purposes even 
of succession. This Innocent III. claimed as an 
indirect consequence of his right to ijemove the 
canonical impediment which bastardy offered <to 
ordination; since it would be monstrous, he says, 
that one who is legitimate for spiritual functions 
should continue otherwise in any civil matter.* 
But the most important and mischievous species of 
dispensations was from tlie observance of pro¬ 
missory oaths. Two principles are laid down in 
,the decretals; that an oath disadvantageous to the 
church is not binding; and that one extorted by 
force was of slight obligation, and might be 
annulled by ecclesiastical authority.f Aa the first 


• D*e«ut. 1. 1 ». Ut. 17. c. 13. 
't ittnuncotuiq conin utihuitcai 
pnaoitum non ttoM. 
Dwrttot. Lii. bcai. c.27.etSwtt. 
I. i. bi.ll. e. I. AjuimMMoptr 
Brlum eiiotto ccclnm Kdw «b. 
Mtveie, el ejni iruMfmMirei ut 


peccuntn norteliter non punien. 
lur. EpdeBlib.ettii.c.15. Tlte 
whole of tlui bik id die decitulf 
upon oatbi ieea)|io have giten tin 
fint opeuioir to the lu c«$ui«n 
of tuixmdiiii bnei. 
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of th^ ttoximR ggre toe molt unlioiiteo: pnviiege 
to the popes of breaking all of heaves which 

ihwart^tfaeir interest or passion, a piivilege 
which thof conthraaliy Exercised,* so tfie seiOi^ 
was equally convenient, to princes, yreary of oB< 
serving engagements towards theif subjects or 
their neighbours. Iliey reclaimed with* h bad 
grace against the absolution of their people from 
allegiance by an authority to which they did nut 
scruple to repair in order to bolster up tiieir own 
peijuries. Thus Edward I. the strenuous as^rter 
of his temporal rights, and one of the hiyt who 
opposed a barrier to the encroachntbnts of the 
clergy, sought at the hands of Clement V. a dis* 


Take one instance out of many. 
—I'lccimoo, t)>e famous condol- 
ttere of the iifteemli century, had 
praouied not to attack I rancis 
yoru, at tliat time engaged against 
the pope Eugenius (V. (tlie same 
exedleat person who had annulled 
the comp^ta with the Hussites, 
reteating those who had sworn to 
them,and who aAerwards made the 
king of Hungary break hi', treaty 
wMh Anumih 11.) absolvei him 
from this promise, on the express 
gnmad that a treaty disadraotv 
Beoui la the church ought not to be 
kept Siimoodi,t.ix.p.196. The 
cbm, ■ that age, sras lynony* 
ffiout with the papd territories in 
Italy. 

It was ID confonnily to this 
isseepiag prhidple of ecelesiasti* 
ed utility, ito Urban VI. made 
the fbBowing soiemn and general 
declaration agalM keeping (kith 
sritt heretics. Attendeates quod 
hujusmodi coBfiaderationes, colli* 
gataones, el ligw ita conrentioses 


factw cum httjusmodi hwreticis leu 
Bchumaiicii postquam tales eflecti 
erant, sunt Icmerarir, illicilsr, ct 
ipsomrenullr,fetii forte ante ipso* 
rum llpsum in sdiisma,scu beresin 
mitse, seu faclr friissent,) etiam si 
torent jununeuto vel fide dai^ft^ 
mats, aut confirmatione aposto* 
hcl vel quficuDque firmittle tlU 
roboraur, postquam tales, ut pru- 
miltitur, sunt effect). Kymer, i. 
vn, p. 3&3. 

It wu of little consequence tbaf 
all diniMs and souod mterpreters 
of caaoB law maialam tut the 
mpe caimot dispense with tiie 
divaw or moral m, as Dc liorca 
tells us, I. iii. c. 15. though be 
admits tint others of less sound 
judgement assert the contrary; u 
was common enough, I bflievc, 
among dm Jeniis at die beginning 
of the sevenleelrth centun. Ills 
power of mterpTMing the Im was 
of Itself a pnrUege of diipeHing 
widiH. 
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tute Bgn^ arbitrary taxation. 

Eccm. ^ In 4lli ^ earlier stages oi papal donttioB, tbef 
FOWEB.^ Mpaeme hf ad of the cbfirbhlb^ been bv^ardiaii 
abid protecto/; and this boodiceiit cbai^ter ifi- 
peared to redeive its consummaitioii in the resi^ 
eiftioni. of tbat'ai^uoas struggle which restored the mi' 
eient practice of free election to eccleinaatioal 
dignities. Not long howerer aitor this triumph 
had been obtained, the popes began by little and 
little to interfere with the regular constitution. 
Their first step was conformable indeed to the 
prevailing system of spiritual independency. By- 
the concordat of Calixtus, it appears that the xle- 
dsion of contested' elections was reseryed to the 
empdfor, assisted by the metropolitan and sufPia- 
gans. In a fewcases during the twelfth century, 
this imperial prerogative was exercised, though 
not altogether undisputed.* But it was consonant 
to^e prejudices of that age to deem the supreme 
pontlfir a more natural judge, as in other cases of 
appeal. The poihi ^ early settled in England, 
where a doubtful election to the archbishopric of 
York, under Stephen, was referred to Rome, and 
there kept five years in litigation.f Otho IV. sur¬ 
rendered this among other rights of the empire to' 


• Sshaidt, t. iU. p. aiHI. i t. iv. 

L 149. Acco(di6gt»itacoa«w- 
^ ihteB M wigkt to bo node » 
Um fMOMsf Um etopinr, or 1 m 
ofiem; oM die diopton woUind 
to oxdodo them by dognoi, tiwugb 


aotpoibopo till tho tbototnUi oo>- 
iBry. Compon Seiimid 41 iu. p. 
390.; Lir. p.|4|jt. 

t Hoory’t Hist, of Eadaod, vol. 
T. p.334. LytUetoo'i lioKyU. 
««|,Lp.330. 
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lMMcentIII.byh»caij^tttlRti9B;* vJftmihtA CUAt. 
pontificate the papal jurisdictkaorertt^hcoDtro- 
^RcnM tepmh th^u^y lecognized. %tt the a^» M 
real aim « Innocea^ ahd peihapa of pome af-hm^ 
predeceaaon, tm to dispose oS bisl^rics, undner 
pretext of detemining contests, aS a matter of* 
patronage^ So many rules were established, so Aadoq. 
many fimnalities required by their constkutions, 
incorporated aftmwaids into the canon law, that 
the court of Rome might easily find means of 
annulling what bad been done by the chapter, 
and bestowing the see on a favourite candidate-t 
•'The popra soon assumed not only right of de-i 
cision, but of devolution; that is, of supplying the' 
want of giection,«>r the unfitness of the elected, 
by a nomination of their own.| Thus Xrchfiishop 
Langton, if not absolutely nominated, was at least 
chosen in an invalid and compulsory manner, by 
the order of Innocent III.; as we may read in our 
English historians. And several succeeding amh- 
bishops of Canterbury equally owed their promo¬ 
tion to the papal prerogative. Some instances of 


• Schmidt, t. IT. j). 149. One 
of there nu the tpolmm, or move' 
. able estate of a buhop, which the 
amperor mi ttMd to aeue upon h« 
decease, p. 154. It was ceitainljp 
a very konm prerogidivc; but the 
popes did not &ii at a subsequent 
tune to claim it for themselves. 
Fleorf, Institutioos an Droit, t i. 
p. 435. Lenfont, Concile deCon* 
stance, t h, p. ISO. 

f F Paul, c. 30. SehmidI, t. 
if. p. ITT. 347. 

t Thus we find a eaptCMdl, as 


captiottsi/ u words could be do- 
vised, m the decretals, 1. 1 . lit. 6. 
c. 33 F.lectus a majon et lanian 
parte eapilub, si «t, et emt ido. 
neus ieai|)ore electionis, conflnna- 
hilur' SI autein ent indignus in 
ordiDibos icieolift vd wlate^ et fort 
seientar elecius, elecius a ninon 
purte, si esi dignns, oonSmaMtur. 

A Mieni euDonieallv disquali¬ 
fied pietumd to m po^ for 
CDufirmalmi weu end toM|W(u- 
IttHtf DHetMlUf 
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the same^kiod occunisd in Germa&j^, iM it hue- 
came the constant practice in Naples.* v" ' 

Wh^g 6xe popes were thus artfully depd^Hirg tSwr* 
diafiteni of their right of dle^cm toliihopvhs, 
'they interfered in a more arbitrary manner with 
•the collation ‘of inferior Ibenefices. This began, 
though in so insensible a manner as to deserve no 
notice but for its consequences, with Adrian IV., 
who requested some bisho|^%o confer the hext be¬ 
nefice that should becomd Vacant on a particular 
clerk.f Alexander III. used to solicit similar, 
favour^]: These recommendatory J^.t§r,s^ wgre’ 
p^llsd mandfct^. 'I^ut though such requests grew, 
more frequent than w'as acceptable to patrons, 
they were preferred in nlodera^e language, and 
could’mot'^decently be refused to the apostolic 
chair. Even Innocent III. seems in general to be 
aware that he is not a.H.serting a right; though in 
one instance. I have observed his violent temper 
brqgk out agaiqst the chapter of Poitiers, who had 
made some demur to the appointment of his clerk, 
and whom he threatens with excommunication 
and interdict.^ But, as we find in the history of 
alt usurping governments, time chan^ anomaly 
into system, and injury into right; examples beget 
custom, and custom ripens into law; and the 
doubtful precedent of one generation becomes the 
fundamental maxim of another. Honorius 111. 

* OiiBiHNW, I. XI*. c. 6.; I all. ti^nficr In Dutn, 1 . 1 . p. 388. En- 
c. 5. oyclopMie, Ait Mandaii. 

t St Mare, t * |>. 41. Art de t ^midt, t. it. s. 338. 

\ laoeeeiiL Mf. Opera, {k 303. 
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request that two prebeods in every *chutch chap. 
might be preaerved for the holy see; but neither 
the bishops of France nor England, tl whom he KXitss* 
prgfern&iltiB petttion.twere induced to c^ply *®*^®*‘ 
with it!l Gregory IX. pretended to act gece^ 
rously in limiting him^lf to a single expectati^e^ 
or letter directing a particular clerk to be.provided 
with a benefice, in every church-f But his prac¬ 
tice went much farther. No country was so in¬ 
tolerably treated by this pope and his successors 
as England, throughout the ignominious reign of 
Henry IIE Her church seemed to have been so 
richly endowed only as the frdh pasture of Italian 
priests, who were placed, by the mandatory letters 
of Gregory IX. ^and. Innocent IV. in all the best 
]^neficeS. If we may trust a solemn remonstrance 
in the name of the whole nation, they drew from 
England, in the middle of the thirteenth century, 
sixty or seventy thousand marks every year; a 
Slim far exceeding the ro}'al revenue.]; This was 
asserted by the English envoys at the counc*il of 
Lyons. But the remedy was not to be sought 
in remonstrances to the court of Rome, which 
exulted in the success of its encroachraenbi. 

There waiT no defect of spirit in the nation to 
oppose a more adequate resistance; but the indi¬ 
vidual upon the throne sacrificed the public in¬ 
terest sometimes through habitual timidity, somc- 
, times through silly ambition. If England however 


• Matt P«i», p. 867. Dt 7 F. Paul on Uenffiew, c 30. 
Much, I. it. c. 9. 1 M. hurl*, p '>79 740. 
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nfote reBArkadblf,- otliep'4^intiiQ»‘ 

. were far from being. antouched. A. OlmBm 
KCJA Wter abAit tiie beginning' fblWli^. 

oenlDli^mentions a cathedni-^fa^«q^||S||^1^^ 
.hytf-fiFevkcandesof iffebendstbatbadoeranoi 
(ridiintwent^^ears, the n^lar patron bad filled 
miy tvo/ The case was not very different in 
Prance, where the continual usurpations of the 
popes are said to have pi»|uoed the celebrated 
Pragm atic Sanction of Sif Louis. This edicL 
wbiM’ls^Sor^f’nndfcput^ amffiority, oontaiaas 
three inportant proTisions; namely, tHt ail pre¬ 
lates and other patrons shall enjoy their full r^ts 
as to the oollafion of benefices, accoiding to 
cutons; tiiat churches shall possess freely that 
rights .pf election; and that no tax or pecuniary 
exaction shall be levied by the pope, without con¬ 
sent of the king, and of the national church.f 
We do not find, however, that the French govern¬ 
ment acted up to the npifrit of this ordinance, if it 
be ^nuine; and the holy see continued to invade 
the rights of collation with less ceremony than 
they had hitherto used. Clement IV. publish^ a 

* ScfamHit, t n, p. 104. dafanded it, iuit ae mart, tn. 

t Uidonmncct dea Kou de p. 57 and in the opinion of tiw 
Fitaee, 1. 1 . p. 97. There nre »e- learned Benedictine editon of 
ireni natenal objeAiona to the L’Art de vdnfier lea Dole*, L i. p. 
nnthenticiiy of thu edict, and m M5. dented up nU diffietiltiei^ 
Bnitkninr that we do not And the to itt Mnineneii. In fiM, beet- 
kthf tohnvehadany DKrionsdif- em,UKPi^pnRtic Sanctum of St 
fanalMwiifatheHe orBoDti on Xouu itandt hjr itadf, and can 
the eonmijr, he waajna inddited only be oonaidercd n a pteieeta- 
to CtaMBt IV. tor Mftowii^ the non agnind. abuea wbicn it wti 
cnera of Naplea on hn brother atdl ImpianfaU to Mtppnaa. 
the count of jTovenee. Vattyhu 
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ii WKlt iilMi aAet' airiming w almliitB ctA». 
UmipliiiTlilf rtir nnpirmn rnntifftn liinpinn nf bII . 

• pMftlliiirtB. tiriWIber meant or inreveMcm, oon- 
Ikat tbe %naeiiBg words to thensepralL 

twkoCsnch benefices |s beloi^ to penpos ^ng* 
at Rome (vacant^ in*curift.)* Ihest had foi% 
some time been reckoned as a part of the ^lope’s 
special patronage; and their number, when all 
«QUi6eB of importanoe^^ere drawn to his tribunal, 
when metropolitans 'were- competed to seek 
their pidlium in person, and evm by a recent 
constitutiw, exempt abbots to repair to Rotne for 
confirmation,! not to mention the multitude who 
flocked thither as courtiers and huntere after 
promotion, must have been very considerable. Bo- 
lyfacc Vni. repeated this law of Clement in a 
still more positive tone;| and ClenientV.laid down 
as a maxim, that the pope might freely bestow, as 
universal patron, all ecclesiastical benefices.^ In 
order to render these tenable by their Italian 
courtiers^ the canons against pluralities and non¬ 
residence were dispensed with; so that individuals 
were said to have accumulated fifty or sixty pre¬ 
ferments.!^ It was a consequence from this extnf* 
vagant pnnmple, that die pope might prevent 
the ordiWy collator upon a vacancy; and as this 

■ Seit DecreuI l.m. t ir. c. t Sc(tDecituLIriii.(.if.c.3. 

4.' F. Piul on Beoeficei, c. 35. H« exteudal the vaentcr ia euriA 
IVi wnterOunb thepririlege of toiU pluttiridihltiraliliiltiir- 
noiDiiiitiiig beotficaa fticaiit m ner of the d||m 1 court, 
nrtl to hare been amoiig the firtt |F. Puu,e.3S. 
chimed hj the popee, evtt befuie M. c. 33, S4, 35. Schmidt, 
the ouge of mandats, c. w. t. it. p. IM. 

t Uau. Fip p. 817. 



804 


CHAP. 

VII, 

fX’CLES.^ 

POWIR. 

( 


I*apa1 tan-, 
tiAi uf the 


STATE or £l)|toPE 

could 'seldom be done with sufficieot, SKpedi%i 
in places remote from his court, ^hat J^^jight 
'make Je^fersionary grants duaalg the ant 
hiatipioent, ur reserve ceitia h^efic^j^sfli^fic^iy 
for his own nomination. 

I The Jjerao'jts as well af? estates of ecclesiastics 
[were secure from arbitrary taxation, in hll the 
kingdoms founded upon the ruins of the empire, 
both by the common lib^ties of freeB|Mi. and. 
more particularly by their dwm immunities and the 
horror of .sacrilege.' Such at leas^ was their 
legal Security, whatever violence mig^jt^occa-sion- 
ally be practised by tyrannical prince.s. But this 
exemption was compensated by annual donatires, 
probably to a targe amount, v^hich the bishop^ 
and monaWenes were accustomed, and as it wete 
compelled, to make to their so\ereigns.'| They 
were subject also, generally speaking, to the fe^i- 
dal services and priJstations. fienry I. is said to 
have extorted a sura ot' money from the English 
church. J Hut the first eminent ins^ce of aj 
general tax required from the cleil^ was thef 
famous Saladine tithe; a tenth of all moveablJ 
estate, imposed by the kings of and Eng¬ 
land upon all their subjects, with t^ii consent of 
their great councils of prelates and Imrons, to 
defray the expen.se t)f their intended cni.sade. 
Yet even this contribution, though called for It j 
the imminent,peril of the Holy Land after the 


• Monlon,Di<im.70 SclimMi, 

t ui ]i. 211. 


t Id^lbid. Dll Ca^^, V Don*. 
J Eailnifr, jt. 
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cafftare of Jo'usakfn, was Hot paid without re- cHAr. 
!ucta»<i^the'*c!crg5^ doubtless anticipating the -vJSS 
futuif'^naon^W si^ a precedent* Wany, tcq^ 
years elufflN^ wfcen a.new deinahd«/^ *** 

made up^ tliem, but a different'^uartef. 
Inooce ipt llJ - (the name continually "heruil when 
we^ce the commencement of an iwurpatibn"; ini- 
posed in llDg .upon the.^hole church a triljjjteof 
o rii^or ld^ oi’ mo\eal^j|t$te» to. bq. paid to his 
^own conectqrs; but strictly plcd{,nng himself that 
tlie money should only be applied to the purposes 
of a crusa&.f This crusade ended, as is well 
known, in the capture nf ConstantinTiple. But 
the h-ord had lost much of its original meaning; 
or’yather ^hat meaning had been cxtmidM by 
ambition and bigotry. (Jrogory IX- preached a 
crusade agaiii.st the emperor Frederic, m a (juarrcl 
wli^ch only concerned his temporal principality; 
and the church of England \\ as tated by his autho¬ 
rity to,«arrv on this holy war.j After some op- 


l. IV 212. I.vl- 

'tftioo'* ueBiy II vol lit p 472 
Veily, tHi p SIC. jWfv 
t Innocent OpK n^Cii 
t M. Auk, o. Vv- It "t' 
hardly poMilile tor tHe cteifv to 
stake any eflective recKl-anre to 
the pope, wilimt Unrate Iini; .i 
ttnua which tliey bad been aasi- 
daotM|( weaving. One F.nstlnli 
'prdH^'diatmgniihed himtelf in 
thu nSgn by hu atienuouv pmto- 
lalion ssaiast all abuses OT the 


bubop of ,l.incoln, who ditd- >» 
1353, the tnoA teamed Eagliib* 
mas afNua Uai^0d the Arst who 


had an\ Imctalnor (>icilt liiera- 
liire Matthew Pam gm'< him a 
high chiracler, which he desert eil 
for Ins learning and iiilegrily, one 
of hii coinmendaiioiu is for keep¬ 
ing a good table. Jlut Gromtete 
ap|i' .irs lo have lieen imbned in a 
grcMt (hgree wuli the apint of hll 
age, as to ecdesiaAical power, 
Uiough unwilling toyieU it up to 
the pope: and it m a afnnga thing 
tn reckon him a^ong (be precur¬ 
sors of the llafaAbeuon. M. Pa¬ 
ns. p. 754. Benugleu's Latetary 
Ilistoiy of the Mradte Age*, p. 
STB. 
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for the pope; and in t feyr year? he* is saS^pailly 
by levftte of^ money, partly by the revenues c4 
bene^ces, to have plundered the kingdom pf 
960,<t)0 marks; asum^uij^nt, I think# to not 
less than fifteen railliojltfelluig at present. 
nocent IV.; .iuring ^yhose'pontificate the tjTanny, 
of Rome, if we consider her temporal and spiritual 
usurpations together, reached perh^s its zenith, 
Ijit upon the device of ordering thg.j,Rjjlg|jj||yjiTO' 
^c^^^rni^rcertam number of men at few 
to4genTftie*^ urch at their expense. ThiVwoSfe 
soon have beenTcommuted info a standing escuage 
instead of military service.* But the demand was 
perhaps not comj)bed with, ai^ we do not find ft 
repeated. Henry Ilia’s pusillanimity would not 
permit any effectual measures to be adopted; and 
indeed he sosaetimes shared in the booty, and w^s 
indulged witli ^e produce of taxes imposed upmi 
his own clergy to defray the co.st of his projected 
war against S^ily.'f' A nobler was set by 

the kingdom of,Scotland: Clemint IV. having, 



position the biBho{» submitted; and frpni that 
time no l^undswere set to papal 

exacdbns. The usurers of and l|ftbhrdy; 
re^ng in London, to^ dn tradoMaonnev 


^ It wmiM 

cur ID *1100,1 Mfiiy poge. hj, 
lauoibh mt ogdoft p«ptl ^jmn- 

DJT, M wbwh RDM protMUnt 

hove he«i r pInMd to 
awM4 ww « little Uimulited Iw 
p«no«kl feclinp for Uie abbe; of 


St. AImo', ; aod the same ij|aiaiA 

t %ttier.t.i.n,4M.|M.. Th* 
of Eapkh eedowMicDl 
^^AimDglhaitignorUaoiv 

^ liforvg 

MmI nai better km Celiutr. 
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is granted ^ ti&ra of ira eccksiasticsi 
rereiiikfc for fl||e ^is mock crusades, K^g Alex- 
kttdfli With*^ cqpcaireQce of the Aurch^ 
stood q^Ej^ns^^s InSroachment, aad reftiKd 
tMt lepRe permilsion ^ enter bis <lominions** 
Taxation of the clergy was not so outrt^us in 
other countries; but the popes granted a^the of 
benedces to St. Loii^/or,gach of his own criiaades, 
adH also for the e«|iedfti)n of Charles of Anjou 
. against Manfred.f In 'the council cil^Lyons, held 
by Gregory.X. in 1274, a general tax of the«ame 
proportion vh& imposed on all the Latin church, 
for ^ pretended purpose of carrying on a holy 
wan$ 


These gjoss invasions of ecclesiastic 8 l 4 }roQ^y, 
bcai'ever submissively endured, pioduced a very 
general disaffection towards the court of Rome. 
The reproach of fcnality and avarice was not 
indeed cast for die first tipe upon the sovereign 
pontids; but it had been confined, in earlier agdh, 
to particular instances, not affecting the bulk of 
the catholic church. But, piils^e^'Upun every 
slight pretence, without law and without redress, 
the clergy %jpe to regard their once paternal 
monarch as an drbitrary oppressor. All writers of 
the thirteenth and following centuries complain in 
iam of unmeasured indignation, and sepi ftlmost 
rei^to reform the general abuses of the church. 


* Dtlrynpie’i Aondt^f Scot- 2 Idas, 1. ti. |i, 306 St. Mtfc, 
Itad, «<i. I p.jr3.* ^ t VI. p 347. 

t Vdijr, t ifc «, 343.; t. ». p. 

343.J I.TI. p.4rr 


ao 7 


CHAP. 

Viw 

WvW 



DittSktua 
towvMi Uit 
own of 
K<*m. 



30^ 



fmjs. 

POWER. 


Frggnusf 
•eclcuwtl- 
rtl junidic- 
Iwn 


STATE OF EIJIp^E 

They distinguished however clearly «nqu^' be¬ 
tween tl^ abases which oppressad them a^ thaw 
•wj|[icn it was their interest to preserve, npr'had the 
\eas\ intention of waving'their own itmnanities 
and authorijfy. But the laity came to more Shi- 
vers^l cotfclusions. A spirit of inveterate hatred 
grew up among them, not only towards the papal 
tyranny, but the whole system of ecclesiastical 
independence. The rich eirried and longed to 
plunder the estates of the superior clergy; the. 
poor* learned from the Waldenses and other sec¬ 
taries to dfem such opulence incom|>atible with 
the character of evangelical ministers. The iti¬ 
nerant minstrels invented tales to satirize vidloes 
prints, J!vhi<-h a jiredisposed" multitude eagerfy 
swallowed. If the thirteenth century was an 5ge 
of more extravagant ecclesiastical pretensions 
than any which bad preceded, it' was certainly 
one in which the disposition to resist them ac¬ 
quired greater consistence. 

To resist had indeed become strictly necesswy, 
if the temporal governments of Christendom 
would occupy any better station than that of 
officers to the' hierarchy. I have traced already 
the first stage of that ecclesiastical jurisdiction, 
which, through the partial indulgence of sove¬ 
reigns, especially Justinian and Charlemagnel: had 
become nearly independent of the civil magisbnte. 
Several ages of confusion and anarchy ensued, 
during which the supreme^ regal authority was 
literally suspended in France, ant, not much re¬ 
spected in some other countries. It is natural to 
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BHpp^, tkat ecci«siastioal juriedictioQ, so far as chap. 
c»en 0ttt waas-efwded in such barbarop times, vJSjT' 
would beiesteemed^e only subi^itute forcclrciv^ e6I^es. 
law, and like best secifrity against wrong. But j ^ 
ai» not aware that it extended itceli beyond its 
former limits, till about the beginning of l^twelfth 
century. From that time it rapidly entfoached 
upon the secular tribunals, and seemed to Uireaten 
the usurpation of an^exolusive supremacy over all 
persons and causes. The bishops gave the ton- 
sure indiscriminately, in order to swell the list of 
their subjebts. This sign of a clerical state, 
though below the lowest of their seven degrees of 
ordination, implying no spiritual office, conferred 
the pnvilijges and Immunities of the pn^fession on 
ail who wore on ecclesiastical habit, and haifouly 
•once been married.* Orphans and widow.s, tlie 
stranger and the [wor, the jiilgrim and the leper, 
under the appellation of {i^rsons in distress (niisc- 
rabiles persoiiie', came within the peculiar cogni¬ 
zance and protection of the church; nor could 
they be sued before any lay tribunal. And the 
whole body of ^crusaders, or such as merely took 
the vow of engaging in a crusade, enjoyed tlic 
same clerical privilege.s. 


* Clenci qm cum uniai et vir- 
ginibin contmerunt, torauram 
deftraot ckncales, pnn- 

legiom rctmeant-pnnenti de- 

dkiamut edielo, bujiunidi cle- 
ncu raojugaio* pro commissn tb 
in eictuibtH rri dclietii^ tfibi 
MO poHt cnmnotlfr out civihUf 
ad jiMKium MCHue. Booi&cttu 
Omch, u Seat Decretal. L iii. 


tit 11 c. I. Philip the Bold, how¬ 
ever, had (objected t^ married 
clethi lo taxe*,and later ordiDancei 
of the rreoch kiogi rendered them 
anKoablc to tenponi jiiriidicuon, 
from whkh, in Naples, by vanoui 
proraioBt of Ibe Aoieria line, 
tbey always continued Ireo. Cita- 
aone, 1. ui. e 3. 
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c jUP, But' where Che character of the htighnt 

could no^ eieu with this large eonstruel^i be 

Ecc^. brou^t within their pale, the bishopi.|biind a 
pretext for their jurisdiction in the nature ef the 
cdspute. Spiritual causes alone, it was eg||E|^, 
could appertain to the spiritual tribunal. But the 
word was indefinite: and according to the inter¬ 
preters of the twelfth century, the church was 
always bound to prevent and chastise the com¬ 
mission of sin. By this sweeping maxim, which^ 
we have seen Innocent III. apply to vindicate hij, 
controul over national quarrels, the common dif¬ 
ferences of individuals, which generally inv^e 
some charge of wilful injury, fell into the hands 
of a religious judge. One is Almost surprized to 
find that it did not extend more universally, ahd 
might praise the moderation of the church. Read 
actions or suits relating to the property of land, 
were always the excljiisive province of the lay 
court, even where a clerk was the defendant.* 
But the ecclesiastical tribunals took cognizance 
of breaches of contract, at least where an oath had 
• been pledged, and of personal trusts.^ They had 
not only an exclusive juri.sdiction over questions 
immediately matrimonial, but a conourrent one 
with the civil magistrate in France, though never 

ft 

• Decrelal, I. n. i. n, OrdoB* bos utjonibus sopor eontrasriias, 
osBcosdMRon,t. 1 .p.40. (A.D. ant dcltctii, aiuaoati. i.a. qtnii 
1189.) In the council of Lam- debclu. WiRins, ConcUl^ Li. 
Ve(h la 13S1, the bubopi claim a p.r47. 
ri^ tojndge inter dencMsnoi, t Oidontiinw des Rni, «. 
ru wUt laicos coi»iaereDtei et 319. (A. D. Iflft) 
itnkMiMndeiiiN, in penooali- 
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m fiji|iand, orer matters incident to the nuptial 
contriii^ aa claims marriage portion, and of 
dower.^, IVliey too| the execution of testi&ientf 
into thmr bands, on Account of the legaciss^to 
pi^ uses, which testa^rs were adjdsed to 
queath.f In process of time, and under favour¬ 
able circumstances, they made still greatei'slrides. 

They pretended a right to supply the defects, the 
douks, or the negligence of temporal judges; and 
-invented a class of mixed causes, whereof the lay 
,pr ecclesiastical jurisdiction took jiossessiqn ac¬ 
cording to priority. Besides this extensive aiitho- 
in civil disputes, they judged of some offences, 
which naturally belong to the criminal law, a# 
well as oOwme others, which participat;p of a civil 
afld criminal nature. Such were perjury, sacri¬ 
lege, usury, incest, and adultery; j from the pu¬ 
nishment of all which tlie secular magistrate re¬ 
frained, at least in Englan^, after they had become 
the province of a separate jurisdiction. Excom¬ 
munication still continued the only chastisemeni 
which the church could directly inflict. But the 
bishops acquired a right of having their own pri- 



• Ofdonnallfci de« Row, p 40. ton’s Hut of SooUand, vol. i. p 
121.220 319. 1T3. 

■ t Td. P- 319. GUbtiI, 1 VII c ] It vru a itiaaim of the canon, 
r. mocno IV. ga\c tlie mne ju- u welt as tbc common law, tbai 

risSieiioD to the clergy of Castde, no parson should be punished 

IVIb dc l« Coites, t. iu. p. 20 ; twice for the samo oflence; tbero- 

•nd m other mpeets followed tbc fore, if a deii had been dii|Taded, 

cumple of bis folher AMotno X. or a penince impoMd on a lay- 

in forouring their encToacbiiienis. umb, it wm luiipoa^ unjnsi to 

The ehnreh of SwUwiH sofas to proc^ against urn in a temporal 

have bad neaito (HJame joiiadk- cooit. 
tWBUthaiof ngland. Pinker- 
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CHAf. sons for lay offenders* and the monasteries were 
" fhe h|mropriate prisons of clerks. Their sentesicee 

BCCLES. of ejtoommunication were enforced tern- 

ppwER. magistrate by impri^nment or sequestea- 
tibn of effects; in some crises by confiscation or 
death, t 

inrf iiniBu- 'Tjjg clergy did not forget to secure along with 
this jurisdiction their own absolute exemption 
from the criminal justice of the state. Thi.s, as I 
have above mentioned, had been conceded to them 
by Charlemagne; but how far the same privilege^ 
e.\’isted in countrie.s not subject to his empire, 
such as England, or even in France and Gemyiny 
during the three centuries after his reign, is what 
I atn not ajilc to assert. Tlie PiKc Decjetals con¬ 
tain some passages in faiour of eccle^lastical ifli- 
muinty, which (iratian repeats in his collection;|: 
About the middle of the twelfth century the prin¬ 
ciple obtained general reception, and Innocent 
IH. decided it to be an inalienable right of the 
clergy', whereof they could not be di\e.stocl even 


* ('li.iilfiiiiipp ic siiid hv (?iaii- 
none to have purmiitei! the bi'.hnpi 
tn hnte pn^ont ol their oun, I ii 
r 7 

f (liannone, 1 xix c. i. t in 
Schmidt, t It ]i. IS.^.; t. ti. p 
125 I ieurv, 7*' Ditrottn, Mt'io. 
de r.Acad dex Iiocnpt. L xxxix. 
p. (i03 Kccleiiaxlical juriidic- 
tion not having been uniform in 
difftnnt agra and counines, it ii 
difficult, without much atteotion, 
tn diatiDguiah ita general and W- 
maneait ittnhutFa from those leaa 
complelrt) establishtd. Ita de- 


tiription .It given in theDe(ret,il.s, 
lib II III II Da foro comiirtenti, 
dmt nut support llie pretensions 
made li) the riinoAils, iiur come 
up to the sttrepin.{ (lehMilion of 
eccleuastical jurisdiction by Uoni 
face VUI. in the Sext. i. tii. lit. 
XXIII. c. 40 site nmlitt patiea Iwc 
voluerint, aite ana super cauiu 
ecclniasticif, tive que ad forum 
ecclaiaaticum nlione peraonarum, 
negotiorum, vel remm de jura vel 
de aauqaii oonauetudioe {Mtluere 
noecuntur. 

] Fleui 7 ,r*'Piaawn. 
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by tbeirown coosent.* Much k«s were any con* chap. 
stitutions of princea, or national usages deemed of 
force to i^rogate such an important {fiisjlege.^ 

These, by the caxwn Ihw* were invalid }vhen,tllty 
affected the rights and liberties of l\ply cluirciiT| 

But the spiritual courts were chargW w ith scan¬ 
dalously neglecting to visit the must atrbcious 
offences of clerks with such punishment as they 
could inflict. The church could always absolie 
from her own censures; and confinement in a 
monastery, Uie usual sentence upon criminals, was 
frequently slight and temporary. Scienil instances 
ai^mentioned of heinous outrages thflt remaii^d 
nearly unpunished through the shield of ecclesias¬ 
tical privjlege.^ %\nd as the temporal courts re- 
ftLsed their assi.stance to a n\al junscIictiiJli*, the 
clergy had no redress for their own injurie.s, and 
even the murder Qf a priest at one tune, as we arc 
told, was only jmnishahlc by cxcomniunication.jl 
Such an incoheient medley of laws and magis- 1 Tiilpitutin 
trates, upon tlie symmetrical arrangement of 'u m 
which all .social (economy mainly depends, could 
not fail to produce a \iolcnt collision. Every 
sovereign was interested in vindicating the autbo- 


* Fleury, 7“ Disc. lastitu- 
Uons au Droit KcilCs i ik p. 8 
Iiicnarnitlibuscamnionuilo 
caw posaunt clerici ah alK|ao qiiAtn 
ab ccclesiutico judice con^m- 
mri, etiamn conwctiKlo regia ha- 
beit dt foret t judiubai accutan- 
bosjediccDtar. Decretal. 1. 1 . Ut. 
1 . c. 8. 

t DecMt diAiiict. 96. 


^ Collier, vol I. p. 351. Ii u 
laid dowD in the canon laws that 
a layman cannot be a wiloesi in a 
criminal case againU a t lerfc. De¬ 
cretal. I. II tit. xa. c. H. 

II Lyttleton’i ilenry ll.. nl in. 
p 333. Tbu most be restneted 
to dm Miwd of open bostilit) be* 
iwdtn the dmreh and state. 
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CHAP, nty 0 / tiie conrtitiitioDs which h«d Iwen forated 
by his ancestors, or by the people whom he gO- 
HJCLBB. yeme^. ^ut the first who undertook this arduous 
POWER. appeared openly against eccle- 

bstical tyranny, was our Henr}' II. The .Auglo- 
Jaxon churcfn, not so much connected as some 
others with Rome, and enjoying a sort of barbarian 
immunity from the thraldom of canonical disci* 
pline, though rich, and highly respected by a 
devout nation, had never, perhaps, desired the 
thoroygh independence upon secular jurisdiction 
at which the continental hierarchy aimed. William 
the Conqueror first separated the ecclesiastical from 
the civil tribunal, and forbad the bishops to jwdge 
of spiritual causes in the huifdred coyrt.* His 
langu'hge is, however, too indefinite to warrant any 
decisive propo-sition as to the nature of such 
causes, probably they had not yet been carried 
much beyond their legitimate extent. Of clerical 
exemption from the secular arm we find no earlier 
notice than in the coronation oath of Stephen; 
which, though vaguely expressed, may be con- 


• Ut nullui epucopus vel archi- 
diaconu* de leKtbui episcopalibus 
ampliua in Ilundret placiU Unaant, 
occ cauaam quB ail regimeo ani- 
marom pratiMt, ad^iewm mou- 
lanun bomnram adducant. Wil- 
kiaa, Legti Anglo-Saxon. 330. 

Brfon the conaucit, the buhop 
ud cul Ht togatker ta the oeurt 
of the oomrt; m hanlNd; and ai 
«« anj UerSoB tbi MMteftfan 
charter, ee ri awaniod mettm «eie 
deadeo lootily, and niher by the 


I common law than accoidinz to the 
canons I1)i.s praflicp hao been 
already forbidden by tome canons 
enactM under Edgar, id p 8J,; 
but apparently with little dfeot 
The serration of the aril aniTfc- 
cletiattical tribunals was not made 
in Dnninaih uB the reign of Ni- 
coIm, nho ascended the threne m 
1105. Lugebek, Script, Ker.fiar 

ttic.t.ir.p.380, (MMRiefctlbe 
law to St. Caaui;«lilU 1080. L u. 
p. 309. ' 
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fltraed'to ti^ltdcf ib^ ' But 1 am not certain, that chap. 
the law of fisgluKi had uneciuivocally recognized 
that «ia^ at the time of the constitutifdis ^Cla> locuts. 
rendon. It was at leist an innovation,, which the *®*''*"‘ 
legislature might without scruple or pansgression 
of justice abolish. Henry II., in *tbat famous* 
statute, attempted in three respects to Ihdit the 
jurisdiction assumed by the church; asjicrting for 
his owm judge.s the cognizance of contractK, how¬ 
ever confirmed by oath, and of rights of advowson, 
and also that of offences committed by qlcrk.s, 
whom, as it is gently expressed, after conviction cu 
confession the church ought not to proftct.i These 
contttitutions were the leading subject ofdift'crcnce 
between {he king*and Thomas Bcckct. Most of 
them were annulled by the pope, as derogad/ry to 
ecclesiastical liberty. It is not improbable, how¬ 
ever, that if Louis VII. had pjayed a more digni¬ 
fied part, the see of Rome, which an existing 
schism rendered dejiendent u|H)n the favour, of 
those two monarchs, might have receded in some 
measure from her pretensions. But France im¬ 
plicitly gmng way to the encroachments of ccclc; 
siastical power, it became impo-ssible for Henry 
completely to withstand them. 

The constitutions of Clarendon, however, pro¬ 
duced some effect, and, in the reign of Henry III. 


* Ecdauiticunio penoDarum pertiibeo, ct confirtno. Wilkim, 
et omninm dtneorum, «t iwum Leg«i Atigki.S<»>a. p 310 
wm ]ialitra ft potfsttietn, « t Wiflun*, lagw Ai«lo-S*»oii 
dntnbutioiMA fononim ecciHW.* p. 8V3 I.yUtelop'ilUnryll. t ol- 
ucenm,iii naSn epiKoporum iicr, Ac. 



STATE OF ErBOPE 


CHAP, more anretnitted and successfal efibl1l!l^egan to be 
made to maintain thd* independence of temporal 
ECCLFA pover^raltit. The judges of the kingfsctourt liad 
POWER, jjjjjg Ijggjj themsdves principally ecde* 

^tics, and ponsequently tender of spiritual privi- 
‘leges* Buf now abstaining from the exercise of 
temporal jurisdiction, in obedience to tlie strict in¬ 
junctions of their canon.s,-! the clergj' gave- place 
to common lawyers, professors of a system very 
discordant from their own. These soon began to 
assert the supremacy of their jurisdiction byitisiJing 
writs of prohibition, whenever the ecclesiastical 
tribunals passed the boundaries which approved 
use had established.} Little accustomed to such 
controul, the proud hierarchy«chafed pnder the 
bitSeveral provincial synods reclaim against the 
pretensions of laymen to judge the anointed minis¬ 
ters, whom they were bound to obey ;§ the cogni¬ 
zance of rights of patronage and breaches of con¬ 
tract is boldly asserted ;|| but firm and cautious, 


* l)uK<l.ilt;'« On^'iiiC) Jundi- 
tales, r. H. 

■t l)ccrft.ilj 1 I til XXXIII ( 1 
U ilkins, roiirilia, t ii p 4. 

J I’rjiinti has product'll several 
extrattH from the pipe rolls of 
Hent) II wlivrc a ptrson has liccn 
fiavd (|uia placitavil dc iiuco feodo 
in ciinii chrisiiaiiiutis And a 
bisliop of Durham is finni hve 
Ituodred marts quia tenuil ptaci- 
Uiu dradvwatnAt eujiaiium nrktue 
in curiA christiamuiia. Kpisile 
dedicator; to Prynnt's lUconls, 
vol. lu. Olaovil fpve* Um bnu of 
a wntnf prohibition to die apui- 
hial cowl fcr luquinng de faodo 


luirn, fur it had junsdictinii over 
lands III fraiikalinoiKn. This n 
tunruriimhle to the constitutions of 
Clarendon, and shews that they 
were still in force, though Collier 
has the assurance to say, that they 
wiere repealed soon after Beckets 
death, supjiorlmg this also by a 
false quotation from Gianni Ec* 
clesiast. Iliat vol i. p. 380 
tIttOD a Henry II. vof. in. p. 07. 

§ Cum judicandi Chnatos do- 
nini nulla sit laioa tttnbuta po- 
leitit, apud quoi maael qeceHitas 
obsequendi. VVilktns, Concilia, t. 
1. p. 747. ' ' 

]| Id. ibid.; «(. I. u. p. ga 
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favoured b^he Qobility» though not mucbhy the 
king,'the judges'receded ootastep, and ultimately 
fixed a barrio which the church was *fureed to 
respect* la the ehsuidg reign of Edward ]., on 
archbishop acknowledges the abstract right of the 
king’s bench to issue profiibitions;! and tlic statute' 
entitled Circumspecte agatis, in the tbirteentli 
year of that prince, while by its motlc of expression 
It seems designed to guarantee the actual prir ileges 
of spiritual jurisdiction, bad a tendency, especially 
with the disposition of the judges, to preclude the 
assertion of some which are not therein mentioned. 
Neither the right of advowson nor afly temporal 
contract are specified in this act as pertaining to 
the church: and accordingly the temporal courts 
have ever since maintained an undispiitcd'juris- 
diction over thein.| They succeeded also purtialiy 


* Cult U ilkmi, Concilia, t ii 

pUMin 

t Lioctprohibitionesbujusmaili 
a ruria ilinitianisaimi riKis nii^ln 
ju,u piuLiiIdubiOfUtdixiniU'i, con- 
cedantur. Id t ii. p. l( 0 and p 
HA Yet after sneh an ailnow- 
Irdijcmciit by Archln>liop Pok- 
ham in the height of iiclrxmitnal 
po«PT, and after a practice didii- 
cible from the age uf Henry II, 
•ome proteatant), aa Arthlmlinp 
Bancroft, (S Inst 609); (iilrson, 
(preface toCodex Jur txsl1 ol- 
ber, (Kcciesitxt Hixt vol. i. p 
wS) have complained that the 
coon of king^i bench ahould put 
ny liniita to Uielt cluim of tpiri- 
tittltarltdictioa. 

I The ftttnte Clrenmipectb aga- 
ti*, for It M t^^pwiedged aa a xta- 
tole, though AM drawn up in the 
form of Doe, It foonded upon an 


antwer of lalnard 1 to the pn*- 
datrx who had |>ctitiou(d for sumc 
modification of proinhitionx. ^ nl- 
liiT, alwa}'! prone In i-vaagi rair 
cliurth aiithiirity, insinii.ilrx that 
the juri'idutiun of tin xpirilual 
court mrr hrrailicx of conlrail, 
lien williiiut (iilli, lx prcxcncri li} 
tliix statute, blit llit,cxprcxx woriU 
of till* king xlirw that none wlinl- 
e\ rr M jx intended; and the aicli- 
hiiliqp complainx Iniurly of it 
afierwvdx \\ ilkinx, ( onrilia, t 
11 p tin Collier’x Pa.tlexiaxt 
llixlory, »oI 1 p, 4S7. So far 
fraiD haring any cugniianre of 
cml ronIracU not confinnrxl by 
oath, to which 1 am not certain 
Ihift the church ever prcttnrfcd in 
any eouniry, the tpirtmal court 
hid BO joniidKlinn at all even 
wheie m oath had inunrened, uo* 
Icxt thrre waa a drficienry of proof 
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vn, 

ECCLK. 

POWER. 


^jea Vigo- 

lUUI 10 

Frtrice. 


io preVentiog tiie impunity of crimes perpetrated 
by clerks. It was enacted by the statute &[ West¬ 
minster, in 1275, or rather a construction was pnt 
hpon *that act, which is'otecurely worded, that 
clerks indicted for felony should not be delivered 
to their ordiaary, until an* inquest had been taken 
of the matter of accusation; and, if they were 
found guilty, that their real and personal estate 
should be forfeited to the crown. In later times, 
the clerical privilege w’as not allowed till the party 
had pleaded to the indictment, and been duly con¬ 
vict, as is the practice at present.* 

The civiKmagi-strates of France did not by any 
means exert themselves so vigorously for their 
emancipation. The same or ratbe'r worse usurpa¬ 
tions exi.st^d, and the same complaints were made, 
under Philip Augustus, St. Ix)uis, and Philip the 
Bold: but the laws of those sovereigns tend much 
more to confirm, than to restrain ecclesiastical en- 
crqachments.f Some imitations were attempted 
by the .secular courts; and an historian gives us 
the terms of a confederacy among the French 
nobles in 124G, binding themselves by oath not to 
permit the spiritual judges to take cognizance of 
any matter, except heresy, marriage and usury 
Unfortunately, Louis IX. was almost as little dis- 

bjr vntini; or wiiaewet Claovil, might be capilally puoiihed after 
1. 1 , e. 13. CouiUtul. Clarendon dep^aiion; yet a (ubsa^ent or- 
*U. 15. dinance, p. 43. reodert tbia doubt- 

* 3 latt. p. 163. lul; and the theory of clencat int- 

t It fcemi dedacibla from a law mumty becaine afterwards bor 
of Philip Augusiua, Otdouiaiieee fully eMidiliihed. 
dee Roll, 1. 1 . p. 39. that a clerk J Matt. Pam, p. 629. 
cooTicifd of lomc hriiKHii offences 
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]KMed as Hsmy 111. to shake, off die yoke tff ec- 
cleaiaiitical dominion. But other sovereigns ia 
tbe same period, from various motives,/were 
equally submissive.' ^deric II. explicitly adopts 
tbe exemption of clerks from criminal‘as well as 
civil jurisdiction of seculars.* And iClfonso X. in¬ 
troduced the same system in Casdie; a kingdom 
where neither the papal authority nor tbe indc> 
pendence of the church had obtained any legal 
recognition until the promulgation of his code, 
which teems with all the principles of tbe canon 
law.f It is almost needless to iiieiitioii tli'at all 
ecclesiastical powers and privileges wore iiu‘or|)o- 
rated w ith the jurisprudeuce of the kingdom of 
Na]>les, which,' especially after the aoce.ssiun of 
tbe Angevin hue, stood in a peculiar TclaUou of 
dependence upon the holy scc.{; 

The vast acquisitions of landed ucaltli made for 
many ages by bishops, chapters and monasteries 


* Slata)iDus, Dt aoUin cccletias- 
licsua pcnuDtm,tn ctunmali ijuBt- 
lione vel civih, trahere ad judicium 
malveprtaanat. UrdoDnanrea 
des Itou dr France, t. i |) bit 
where tina edict ii recited and a|i- 
pruvial by Louif Uutin. riiili|> 
the Void had obtained tcaye from 
tlic pope to arrest clerks aecuhyi 
of hriiious enmes, on condition of 
remitting them to the bishop'r 
court for Inal, Hist du Droii 
EccL Frauf. 1. 1 . p.4ji) A coun¬ 
cil at Buurgea held in 127t) had to 
afaaohiteljr coodeinned all inlcr- 
forence « die aecular power with 
clerks, that the king «u obligeil 
to wiliiit tbn moderaie farour |i 


+ Manna, T'tnsyo llMnnco- 
I'ritico sobru I<h rule I’artidar, c. 
Tlo kc Hm du Dmil KccIm 
Franc. 1 1 p 442. 

{ (■■■iiinotii ,1 XII c , I. xs r* 
R One proiixion nf Kobert king 
of Naples ii remarkable: it ei- 
tends the immunity of cbrkr to 
ilicir OHiriiiinri ibid 
\ illaiii strongly censures a law 
made at Hurenre, in 134t, takinc 
anay the personal iminunity of 
clerks in tnminai cases Iboueh 
tlie state could make xiidi a law, 
hr says, it bad no tight to do to 
against di« liberties of holy t bun h 
I. XH. c. 43. 
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CHAP, began' at length to excite the jealousy of sovereigns. 

Tliey perceived that, although the prelates might 
EC('LE 3 . send tiieir stipulated proportion of va^als into the 
POWER, tjjgrg ggyjd jjot {jg tiiat active co-opera¬ 

tion which the spirit of feudal tenures required, 
*and that thesrational arm'was palsied by the dimi¬ 
nution of military nobles. Again, the reliefs upon 
succcs.sion, and similar dues upon alienation, inci¬ 
dental to fiefs, were entirely lost when they came 
into the hands of these undying corporations, to 
the serious injury of the feudal superior. Nor 
could* it e.scape reflecting men, during the contest 
about investitures, that if the church peremptorily 
denied the supremacy of the state over her tempo¬ 
ral wealth, it was but a just measure of retaliation 
or rrfthcr self-defence that the state should restrain 
her further acquisitions. Prohibitions of gift.s in 
mortmain, tlioiigh unknown to the lavish devotion 
of the new kingdoms, had been established by 
sopie of the Homan emperors, to check the over¬ 
grown wealth of the hierarchy.* The first attempt 
at a limitation of this de.scription in modern times 
was made by Frederic Barbarossa, who, in 1158, 
enacted that no fief should be transferred either to 
the church or otherwise, without the permission of 
the superior lord. I/mis 1X. ia.serted a provision of 
the same kind in his Establishments.t Castile had 
also laws of a similar tendency. [. A licence from 

• Gmnnoiic, 1 iii, i'rrnrh law-books. Fleuiy, Instil, 

t OrdonmncttdnKoMip 313. au Droit, t i p. 350. 

S«e too p 303. tod tlibi. Du } Manna, F.nsayosobre las siete 
C8i)|e, t, .Manus morta Aanr- partidaa, c. 335. 
fintaieiil, in Denmail, and otlwr 
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the crown is said to have been necessary iii Enfr- 
land before the conquest for alienations in mort¬ 
main; but however that may be, there fcocms no 
reason to imagine that ahy restraint wasputjipflh 
them by the common law before Magna ('harta;*a 
clause of which statute was constrmtl to prehihit 
all gifts to religious houses without the ntnsent 
of the lord of the fee. And by the 7th Edw. I. 
alienations m mortmain arc absolutely taken away, 
though the king misrht always exercise his prero- 
gatiie of granting a licence, winch was lud sup¬ 
posed to be afl'eeted by the statute. 

It must appear, 1 think, to everycarefTil impiirer, 
that the pajial authority, though manifesting out¬ 
wardly more showiif strength every year, had lieen 
sirretly undermined, and lost a great deallif its 
hold iijnin jiublic opinion, before the ai’vcssiiym^of 
Boniface VIII. in 121)4 to tlie jioiititic.il throne. 
The clergy were rendered sullen by demands of 
money, invasions of the legal right of patronage, 
and unreasonable partiality to the mendicant orders; 
a part of the mendicants themselves had begun to 
declaim against the corruptions of the papal court • 
while the laity, subjects alike and sovereigns, 
hxiked upon both the head and the members of the 
hierarchy with jealousy and dislike. Boniface, 
full of inordinate arrogance and ambition, and not 
.sufficientlysensibleof thisgradiialchange in huiiian 
opinion, cndeaioured to .strain to a higher pitch the 
despotic pretensions of former pontiffs. As (irc- 


* 2 Inst p 74. Blafk^tonc, vol ii c 1« 

VOI. II. 
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CHAP, gory VII. appears the most usurping of mankind 
till we read the hi.story of Innocent III., so Inno- 
FCCLEs. cent fli. Is thrown into shade by the superior au- 
*'0"^‘^’, dltciH'of Honiface VIII. lint, independently of 
tfie less favourable dispositions of the public, he 
wanted the mo.st essential quality for an ambitious 
pope,’rejmtation for integrity. He was .suspected 
of having procured through fraud the resignation 
of his jiredeccssor Celestine V., and his harsh treat¬ 
ment of that w’orthy man afterw'ards seems to jus¬ 
tify tfic re])roa<h. His actions however display 
the into.Mcation of extreme self-confidence. If 
we may credit some historians, he appeared at the 
.Iiibilee m lIJiW), a festival successfully instituted 
by him.self to throw' lustre around his court and fill 
his treasury,* dressed in imperial habits, \yith the 
two swords borne before him, emblems of his tem¬ 
poral as well as spiritual dominion over the earth.'j 
iiis(in|uttH It was not long after his elevation to the jionti- 
Itin^ (d fii-ate, before Boniface displayed his temper. The 
two most powerful sovereigns of Europe, Philip 


Tli( .liiliilti .1 (I ntnurj 
r<iiDinemoraiu>ti, ni lioiimir of St 
I'rUT .111(1 St I', ml, (.,i.ilil^li(d liv 
tloniliirc \ 111 on Iho r<iith of .m 
imit);in.>rY prtTcdi lU j c( iitur\ Ih;- 
forr 'lli(.)iirio(l».ivsoon ri<lu(t(l 
to any yiam, nnd from thence to 
t«(ni)-liM, S', It iitdl lontiiiues 
llie nnirt of itome at the ne\t 
jubilee mil liowoicr rc.id with it 
ii^li till d( uTiptiun );iM'ii of that 
in 1 SOU Pa|i.t innurambileiB pe- 
cunuiin ah iiidi'iii reirpit, quia the 
et noctc duo tlenci stamnl ad 
altaie Sancti Pauli, itnenlea in 


(orum mamlius la^lellus, rastcl- 
Untea peiuiiiam iiihniUiii Mu- 
r.itori, rien.ir} iiidu1i;Fiicrs were 
Itranted by lioiiiface to all whu 
idiuuld liii|itheir jubilee at Koine, 
and I Mip|iusi- are still to be had 
on the s.iiiie tcrnis. Matteo \ il- 
Unt ^lU's a (unous aciount of the 
thronK at Itome in 13.'>0. 

t (•lanuont, 1. xxi t 3. Velly, 
I 111 p n't I liaTcnotobsened 
any authority referred to for 
this fact, which is howeior in tlic 
character of Boniface. 
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the Fair and Edward the First, bewail at the same 
moment to attack in a very arbitrary manner the 
revenues of the church. The Emjlish c1eri;\ hud, 
by their own voluntaiy ffrants, or at Ic-jist 
the prelates in their name, paid iVeqyeiit '•uh^idfes 
to the crown, from thc'beKiniiinn; dl’the rei^Mi (»f* 
Henry III. They had nearly in ed'cct ^\?l^ed the 
ancient e.xemption, and retained onl\ the common 
privilege of English freemen to ta\ tlu'iiiM'l\e'« m 
a constitutional manner. But Edward 1. came 
upon them with demands so fre<|uent aiyl ex¬ 
orbitant. that they were compelled to take ad¬ 
vantage of a bull issued by Bom face,* fori ndding 
them to pay any contribution to the state The 
king disregarded ♦very pretext, and seizing their 
g^xxls ,into his hands, with other tuaninc^l pro- 
< eedings, ultimately forced tlicin to acquiesce in 
Ins extortion. It is icmarkable, that t jK‘^ |)ope 
appears to have been [lassiie {hroiighout this con¬ 
test of Edward I. with his clergy.' But it wa.siar 
otherwise in France. Philip the Fair had nnpu.sed 
ata.xon the ecclesia-stical order without their con¬ 
sent, a measure perhaps unprecedented, yet not 
more odious than the .similar exactions of the king 
of England. Irritated by sonic prcMous differ¬ 
ences, the pope issued his bull knowm by the initial 
words Clerici s laicos, absolutely forbidding the 
clergy of everyTiingdoli'i to pay, under whatever 
pretext of voluntary grant, gift or loan, any sort 
of tribute to their government without Ins special 
permission. Though France wa.s not particularly 
named, the king understood himself to be in- 
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c-HAP. tended*, and took his revenge by a prohibition to 
export money from the kingdom. This produced 
EccLEs. angry jrenlonstrances on the part of Boniface; but 
lift: (jlalhcjn church adhered'so faithfiiJJy to the 
crt)wn, and shewed indeed so much willingness to 
*bc spoiled of*their money, that he could not insist 
upon tire most unreasonable propositions of his 
bull, and ultimately allowed that the French 
clergy might assist their sovereign by voluntary 
contributions, though not by way of tax. 

For a verv few vears after these circumstances, 

c » ^ 

the pope and king of France appeared reconciled 
to each otllt'r; and the latter even referred his dis¬ 
putes with Edward I. to the arbitration of Boni¬ 
face, “ as a ])ri\ate person, Bfc'iiedict of Gaeta, 
(his pVoper name ', and not as pontitf;” an almost 
nugatory precaution against his encroachment 
upon tenijioral authority.* But a terrible storm 
broke out in the first year of the fouTfeeiitli cen- 
tiv). A bishop of Paniiers, who had been sent as 
legate fioiu Boniface with some complaint, dis¬ 
played so much insolence, and such disrespect to- 


• W.*U UemmEford, n ISO. 
Tlio award of iloii)f,i( f, wliiili lii' 
npros^i'i liimv'lf lr> makt bntJi aa 
pope and Itviii'dK.t ul (lavta. is 
puDluhod in Kynicr, t ii p tItO. 
umI is viry «K|uitabU' Netertbr- 

Icu, the I reuili liivtoTuns agree 

to charKF him with partiality to¬ 
wards t.<lw.ird, and mi'iition seve¬ 
ral prnoh. of It, which do not ap¬ 
pear in the bull itself I’rcmous 
to Its uuhluation, it was allowable 
enoun to follow common fame; 
but telly, a writer always careless 


and not always honest, has re- 
jicatcd mere falsclioods from Mo- 
leray and Haillet, while he refers 
to the instrument itself m llyroiT, 
which disproves them Hist de 
France, t m p 13'», M. Uail- 
lard, one of the most candid 
critics in history that France ever 
iruduced, pointed out the error of 
ler common historians in the 
Mim de I'Acad^mie des Inscn|i- 
tions, t mia. p 64'j , and the 
editors of L’.Art de v^nher tes 
Dales have also rectified it 
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wards the king, that Philip, considering him as his chap 
ow'n subject, was provoked to put him under 
arrest, w'ith a \iew to institute a criminal procevs. KCi.w. 
Boniface, incensed iJevond measure at this.vima-, 
tion of ecclesiastical and Icgatine psivileges, jmb- 
lishcd several bulls addressed to the king and 
clergy of France, charging the former with u 
\ariety of offences, some of them not at all con¬ 
cerning the church, and commanding the latter to 
attend a council which he had siiinmoncd to meet 
at Rome. In one of tiicsc instruments, the 
genuineness of which does not seem li.ible to much 
cvception, he declares m concise and clear terms 
that the king was siih)oct to Inin in temporal as 
well as spiritual •matters. Tins propi>sition had 
flot liitlierto been explicitly advanced, and it was 
now too late to advance it. Philip replied by a 
short letter in the rudest language, and ordered 
his bulls to be jiiiblicly bpriicd at Pans. Detcr- 
mincd however to .shew the real strength of •his 
()pposition, he summoned representaincs from the 
three orders of his kingdom. This is commonly 
reckoned the lirst asscmbl\ of the .‘states (ieiier.ik 
The nobility and coiiinioiis disclaimed with firm- 
ne.ss the temporal aiithoritv of the pojie, and con- 
u*\ed their sentiments to Rome through letters 
addressed to the college of ('ardinals. The clergy 
endeavoured to steer a middle course, and were 
reluctant to enter into an engagement not to obey 
the pope's .summons; yet they did not hesitate 
unequivocally to deny his temporal juristlictioii. 

The comicil however opened at Rome; and 
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notwithstanding the king s absolute prohibition, 
many French prelates held themselves bound to 
l]p pre*enl. In this assembly Boniface jironiul- 
igateddiis Ihinous constitution, denominated Unam 
The church is one body, he therein 
declares, ancf has one head. Under its command 
are two swords, the one spiritual, the other tem- 
jioral; that to be used by the supreme pontiff 
himself; this liy kings and knights, by his li¬ 
cence and at his will. But the le.sscr sword must 
be subject to the greater, and the temporal to the 
spiritual authority. He concludes by declaring 
the subicetion of every human being to the see of 
Rome to be an article oi' necessary faitli.* Ano- • 
ther.l)ull pj'onounces all persons*of \\hat(‘\er rank 
obliged to appear when personalH cited before thV 
audience or apostolical tribunal at Rome; “since 
such IS our jileasure, who, by divine permission, 
rule the world.” Finally, as the rupture wnth 
Philip grew more CMdently irreconcileable, and 
the measures pursued by that monarch more 
hostile, he not only excommunicated hini, but 
oHered the crow n of France 'to the enipgKjf^l- 
bert I Tins arbitrary transference of kingdoms 
was, Tike nianv other pretensions of that age, an 
iiiipioNeineiit upon the right of deposing cxcoin- 


* I (ill|lll 1,1 III |i<ill,|.|li K- 

clc-si.r, s)iiiit.ili, sciIkvI L'l.ulm4 ct 
mmcrialh. .ShI i, i|uitliin jiro 

HVll-SIII, llll 4 1 III .ill l'«|i‘,Ul l.\Fr- 

erndu' ill> sutnloU*, m.inii 
iFgum ai niiliuini, ad nutuni 
rt iMlicnliiim Oimrtvt 

aultni cladiuni r'tc ^ub giwlio, 


It tt’ni|ii)i.ilm .iiictontalrin tpin- 
tali sulijid —I'orrosuli- 

csM' Uoin.in(i [loiititui onini hu- 
inaiiB' criMlur,! di < Lir.imu,, diii- 
niu«, (lehniniiM <t |irnniinr Minus 
mnninu osf iIf tn'icssitiii- fidei. 
lAtntagaiil I 1 . ill nil c 1 
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municated sovereigns. Gregory VII. would not cii.\i' 
have denied, that a nation, released by bis an- 
thority from its allegiance, must re-etiter upm eccws. 
Its original right ofufeetmg a new, 

But Martin IV'. had assigned the crown of Aragttn 
to Charles of Valois; tfic first inst^ce, I think,* 
of such an usurpation of power, hut w llicli was 
defended by the homage of Peter 11, w ho had 
rendered his kingdom feudally (le|iendeiit, like 
Naples, upon the holy see.* Albei t i'elt no eager¬ 
ness to realize the liberal promises of Boijifaee. 
who was on the point of issuing a bull, absohing 
the subjects of Philip from their allegiance, and 
del luring his forfeiture, when a \ery unexpected 
circumstance inttcrupted all his projects. 

• It IS not surprizing, when we coiiskIit hdw un- 
aecustomed men were m those ages to disentangle 
the artful sophisms, and detect the falsehoods m 
point of fact, whereon the jiapal snpreinaev had 
been established, that tlie king of I’ranec should 
not have altogether pursued the couise most be¬ 
coming his dignity and the goiKlness of his cause. 


' liinuo'nt I\ li.icl, UittcuT, 
III 124',. ii|i])(iiiitiil mil lliilnii, 
linillirr to S.in<lii, II . kitii! »f 
il, to 111 j iiirt nf ((>iiii|iii<>i 
in tin COM mini I'l nflliil liiic- 
ilnin. liijoiniiic tin I imni to Im- 
iicrtir liim ,is till ir 'im ri i.,ii. .it tin 
simc time di'clirniL' tint In ilnl 
lint mil till to (lijiriM till line, ni 
III' l.infiil iMui, li lie <.liiinlil li.iM 
■i’i\, of till Lnioilnin ilul tlni 
W.K foinijid on tin n ijiii '( of tlie 
I’ormciiere iinbilitj tlntmclii'. 
ulm tsere ili's.iti liiil with Sjn- 


(In,' diliinrn'l'iiion s,<\i I),.- 
(Tit.il I I III I II I '2 \il di 
M ntn I l<' it.ili,, t I |, 77il 
Itoinr.ii, niMsIiil l.nni' II. ol 
\r i.on will till 1 row not smlniii, 
OMr uliiili, liotMMr, tin vi of 
Kiiiin lull ilti.i>s i.ritiiidid III I 
'Hill iiorilv, III iirtiie of tin lon- 
l.•'l(ln 0>rnl,j1,K sjiunou'i of 
I III.",the Di'Imjii nr il< |,roniinil 
I ri di rn I, Liiih’ of Sh ilt tin i iii|iiri' 
nf 4 oiii,Uiiliii(,|ili. »liiil>. 1 *n|i- 
piisi', W4» not .1 ti' I III tilt liulv M ( 
r,i.iiinone, I \xi ■ i 



3?8 


STATE OF EUROPE 


CHAP. 

VII. 

Wy W 

ECCLES.) 

I'OWEKJ 


He eave too much the air of a jepsgnaLouaogl 
witiTBoniface to what should have been a resolute 
opp6s{|ioH to the despotism of Rome. Accord¬ 
ingly, in aji assembly of his states at Paris, he 
jiMerred Mrplent charcjes against the pope, de¬ 
nying him !o have been legitimately elected, 
imputing to him various heresies, and ultimately 
appealing to a general council and a lawful head 
of the church. These measures were not very 
happily planned; and experience had always 
shewD, that Euro|ic would not submit to change 
the common chief of her religion for the purposes 
of a single so\ereign. But Philip succeeded in an 
attempt apparently more bold and singular. No; 
garetj.si.minister who had taken*an active share in 
all the proceedings against Boniface, was secretly 
dispatched into Italy, and joining with some of 
the Colonna famih, jiroscribed as (ihibelins, and 
. rancorously persecuted by the pope, arre sted lum 
at«Anagnia, a town in the neighbourhood of Ron^ 
td’vPMrlt'lTi?' bad gone without guards. This vio¬ 
lent action was not, one would imagine, calculated 
.to place the king in an advantageous light; yet it 
led accidentally to a favourable termination of 
his dispute. Boniface was soon rescued by the 
inhabitants of Anagnia; but rage brought on a 
fever, which ended in his death; and the first act 
of Ills successor. Benedict ^\1., was to r enqnf j|p 
the king oTTfance to the holyicc.* 


• Vi‘11), Hia lU'France,! *ii IT'uivcrMU di I*jn>, i ii p. 170 
1 ' lop—2W. 1 re,icr, Him iU Ac. 
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The sensible decline of the ta pacy is to be chap 
dated from the |)ontificate'orBonH^e VIII., who 
had strained its authority to a higher jihch, than lurruEs. 
any of his predecessors. ‘There is a spejl wrijiiffni 
by uninterrupted good fortune, wliidi eaptnatPs 
men's understanding, and persuades them, against 
reasoning and analogy, that Molent power is im¬ 
mortal and irresistible. The spell is broken by 
the first change of success. We have seen the 
w'orking and the dissipation of this charm with a 
rapidity to which the e\ents of former times bear 
as remote a relation as the gradual |)rocesse.s of 
nature to her deluges and her MilcSnoes. In 
tracing the jiapal empire over mankind, we haie 

no such marked arid definite crisis of revolution, 

• » • 

Ihit slowly, like the retreat of waters, oY the 

stealthy pace of old attc, thatextniordinary power 
o\er human opinion has liecn subsiding lor five 
centuries. 1 lia\e already observed, that the 
suiiptoms of internal deca\ may be traced far¬ 
ther back. But as the retrocession of the Uoman 
terininu.s under Adrian gave the first overt proof 
of decline in the ambitious energies of that em¬ 
pire, so the tacit submi.vsion of the .suecessurs ut 
Boniface Vlll*. to'tlie'king of France might have 
been hailed by Buropc as a token that their in¬ 
fluence was beginning to abate. Imprisoned, 
insulted, deprived eventually of life by the vio¬ 
lence of Philip, a prince e.xcommunicated, and 
who had gone all lengths m defying and de¬ 
spising the papal jurisdiction, Boniface had every 
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claim to be avenged by the inheritors of the 
same spiritual dominion. When Benedict XI. 
rescinded the bulls of his predecessor, and ad- 
fftitt^d Ptiilip the Fair to communion without 
iftsisting on^ any concessions, he acted perhaps 
prudently. But ga\e a fatal blow to the temporal 
autlidrily of Rome. 

Benedict \I. lived but a few months, and his 
succes-sor Clement V., at the instigation, as is 
.’onimonly supposed, of tlie king of France, by 
vho!^ influence he had been elected, took the 
ixtraordmary step of removing the papal 
tvignon. In this city it remained for more thw 
seventy years; a period which Petrarch and other 
compare to that of the Babylonish 
fcaptiVity. The majority of the cardinals w^s 
always French, and the jiopes were uniformly of 
khe .same nation. Timidly dependent upon the 
court of France, they neglected the interests, and 
lofct the afl'ections of ftaly. Rome, forsaken by 
her soveuign, nearly forgot her allegiance; what 
remained of papal autlioriU m the ecclesiastical 
territories was exerersed by cardinal legates, little 
to the honour or advantage of the hol\ see. Vet 
the series of .\vignon jiontifl's were far from insen¬ 
sible to Italian politics. These occupied on the 
contrary the gieater part of their attention. But 
engaging in them fnini motives too manifestly 
selfish, and being regarded as a sort of foreigners 
from birth and residenc-e, they aggravated that un- 
popularitv and bad reputation w Inch from various 
other causes attached itself to their court. 
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Though none of the supreme pontiffs after iBoni- c H a P. 
face VUI. ventured upon such explicit assump- 
tions of a general jurisdiction over sovertigps by^KOCLM. 
divine right as he liad liiade in liis cQntroijprsy 
with Philip, they maintained one, memorable 
struggle for temjioral power against fhe emperor 
Louis of Bavaria. Maxims long boldly repeated* 
without contradiction, and engrafted upon the 
canon law, passed almost for articles of faith 
among the clergy, and those who trusted in them. 
and in despite of all ancient authorities, (’leincnt 
V, laid it down, that the pojies, having transferred 
the Roman empire from the (ireeks to the Ger¬ 
mans, and delegated the right of nominating an 
emperor t(^ certain •electors, still resell ed the pn*- 
ro^tative of approving the choice, and of rece'iving 
from its subject upon his coronation an oath ol 
lealty and obedience.* This had a regard to 
Henry VI1., who denied that ^iis oath bore any 
such interpretation, and whose measures, much to 
the alarm of the court of .Aiignon, were directed 
towards the restoration ol Ins imperial rights in 
Italy. Among other things, he conlerred the rank 


* Romani princu»‘s, Ao 
Romano pontiliii, a <(Uo .ipproba- 
iioiii'in jitrioiu' ail impiTiali'nl- 
Mtudini’i apiccm a'niiroemlap, iht- 
iion utirtioni'in, loii'.i'cr.ilioiii'm <i 
imiK-ni poronani ampiunl. ‘.w > 
HubmitliTi: capita non nputftniul 
indisuuin, ■•mpii illi tt (‘idem «- 
clan., <|ua’ a OraciH impermm 
iran^tiilit in (>crmaui4,<‘t a (|iia ad 
etrtos comm pnncipci jii' ct po- 


tMtai flnrcndi rc^cm, in im))cni- 
torim lantinodum jiroinu«tndun>, 
|K,rtlticl, ad^lriiiKiTt \imiiln jui.i- 
incnii, he (Tcmcnl I ii irt la. 
71ii II rinn of the oatli, at tk itcd 
in till' constitution, do not war¬ 
rant ilic po|ic’i intcrpniation, but 
inipK niily that the emiii ror -lull 
lie the ad'oeate or defeuder nf the 
(hiirih 
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CHAP, of vicar of the empire upon Mattep Visconti, lord 
of Milan. The popes had for some time pre- 
ECCFXs. ,tend§d fb possess that vicariate, during a vacancy 
powun. ^ empire; and after Henry's death, insisted 
dpon Viscopti’s surrender of the title. Several 
circumstances, for which I refer to the political 
historidns of Italy, produced a war between the 
pope’s legate and the Vi.sconti family. The em¬ 
peror Louis sent assistance to the tatter, as heads 
of the (rhibelin or imperial party. This inter- 
fereyce cost him above twenty years of trouble, 
.lohn XXII., a man as passionate and ambitious 
as Boniface himself, immediately published a bull, 
m which he asserted the right of administering the 
empire during its vacancy, evon in (Iprinaiiy, as 
it seems from the generality of Ins c\pressioh,'; 
as well as of deciding in a doubtful choice of the 
electors, to ajipertain to the holy see; and com¬ 
manded Louis to lay down his pretended authority, 
until the supreme |uri'>diction should determine 
upon his election. Louis’s election had indeed 
been (picstionable, but that coiitroiersy was al¬ 
ready settled 111 the held of Miihldorf, where he 
had obtained a victory o\er his competitor the 
duke of Austria; nor had the jiopc e\er interfered 
to appease a civil war diirnig several jears that 
Germany had been internally distracted by the 
di.spute. The emperor not yielding to this per- 
1^123 emptory order”was excommunicated j his vassals 
were absolved from their oath of fealty, and all 
treaties of alliance between him and foreign princes 
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annulled. Germany however reifiained firm; and ciiai'. 
if Louis himself had manifested*more decision of 
mind, and uniformity in his conduct, theicoiirt of hcijjs. 
Aiignon must ha\e* stfjdalh failed in a content; * 
from which it did not in fact come out \cr\ suo 
ce^sful. But while at ohe time he went mtem- 
(icrate lengths again.sl .lolin XXII., puhlishing 
‘.candalous accusations in an assembly of the citi¬ 
zens of Rome, and causing a Franciscan friar to 
lie cho.sen in his room, after an irregular seiiteiiee 
of deposition, he was al\\a\s anxious to negotiate 
terms of accommodation, to gi\e up Ins own 
nctne partizans, and to make conce-'t^ums the 
most derogatory to his independence and dignity. 

I’lom .lolin indeed jie had nothing to e.\]iect, hut 
Benedict XlL would gladly ha\c been reconciled, 
if he had not feared the kings of France and ,Na- 
|iles, political adiersaries of the em|ieior, who 
kept the Aiignoii pojies m a'sort ol ser\itude. 

His successor, Cleiiieiil ^ f. iiiheiited the implii- 


eabl(‘auiiuosity of John XXll. towaids Loins,who 
died without obtaining the absolution he had long 
abjectly solicited.* 

TliougTf flie want of tiimnesh in this einjicror's s,„iii«f re- 

® I lo 

chiiractcr c mhir'Iiiucmi rnonii'ntarj triuin|ili to 
the pojics, it IS cMdent that their authority lost 
ground during the eontinuance ol this struggle. 

Tj^eir right of confirming imperial elections was 


•.Sihmidl.Hnt des Alltni-iriils, ImWccii tin- eminfi- and |ia|.aiv 
I n p 44f,_S36 «eemi tlw* Scf alw.Sinnius ('or|i IliM Ofr 

modern auilionty for tins tonicsi man. p 51)1. 
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expressly denieti by a diet Jlield,iit I^raokfort m 
wfiicb ertablished as a fundamental prin¬ 
ciple^ that the imperial dignity depended upon 
^rod alone, and that whoeyef should be chosen by 
a majority of the electors became immediately 
both king find emperor' with all prerogatives of 
that ktutioii, and did not recpiirc the approbation 
of the jiope.* This law, c-ontirmed as it was by 
subsecpient usage, emancipated the (lernian em¬ 
pire, which was immediately concerned in op¬ 
posing the jiapal claims. But some who were 
actiiely engaged in these transactions took more 
extensivl^views, and assailed the whole edifice of 
temporal power which the Koman see had been 
constructing for more than two centuries. Several 
men'of learning, among whom Dante, Ockham, 
and Marsiliusof Padua, are the most conspicuous, 
investigated the foundations of this superstructure, 
and exjiosed their'insufficiency.f Literature, too 
long the passive handmaid of spiritual despotism, 


* Quiirl iiu|N'naIis iliirnila^ rt 
potfilas ininirdiati <x solo i)ro, 
rt qm'itl dc jure it iinponi con- 
Kuttudinr antiquitiis approbata 
posiqiiam nliqiiis t'lii;itur iti 
nUort'iii sive r<.,'iin ab chttorinus 
iinpcni (onionliUr, sd majuri 
parto (■iiniiidcin, statini (\ sola 
oU'CtioiH* I si lev serivs rt imprratnr 
Kflinniiiiniin rt'iisradus rt nnitii' 
nandus, el ridem debrt ab oinni- 
bui ini|irno siibjectn oMiri, et 
admtiiistrandi jura iinpini, rt cse- 
leni facirniii,qu« ad imperatorem 
Tcnim pertnirnt, nirnanam halirt 
potesutrni, nrr raps sive sedii 


iipostniicx ant alieuius alterius ap- 
prubationc, tuiitirinaliune, auctori- 
tdte indij>rt i cl consensu. .Schmidt, 
p .M3 

1 Oiannone.l xxii c 8. .Schmidt, 
i II II 1)2 Dante was dead be¬ 
fore tlii'se eients, hut his pnnci- 
plcj were the same Ockham had 
already exerted his talents in the 
same c.msr by writini;, in behalf of 
Philip 1V aiminst ttonihirr, a dia¬ 
logue lirlucrn a knight and a clerk 
on the temporal supremaev of the 
church Ibis is pubitxhecf among 
other tracts of the same class in 
(•oldutus, Monarchig Impeni, p 
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began to assert her nobler birthright ot minister- c iup 
mg to liberty and truth, Thouj|:h Ihe writings of 
these opponents of Rome are not alwaystfcasoncd ei’cux 
upon very solid prAu^jires, tliej at least taugM 
mankind to scrutinize what had been reeeivod 
with implicit respect, ahd prepared*»tlie way for 
more philosophical di.'^cussions. About this time 
a new class of encmie'« had unexpectedly risen up 
against the lulers of the church. These were a 
part of the Franciscan order, who had seceded 
from tile main body, on account of allcdgeii devi¬ 
ations from the rigoiii of their )ininiti\e rule. 

Their sclmm was chietly founded u|ioit*a quibble 
about the right of property m things consumable, 
which they inamUimed to be mcompatiblc w'ltli 
the absortitc poveity prescribed to them, • This 
frivolous .sophistry was united with the wildest 
fanaticism, and as John XXII. attempted to re¬ 
press their follies b\ a cruel jiAseciition, they pni- 
claimed aloud the coiruptlon of the church, fijysl 
the name of ,\ntichrist upon the papacy, and 
warmly supported the emperor Louis throughout 
all his contention with the holy sec.* 

Meanwhile the popes who sat at Avignon con- Kupa-m <ii 


n. llus dialogue i» tran&Utvd 
itiliri' III the .Sonce du \urKiir, .1 
niiiri' celi'lirBlLsl jierforinanic, ai- 
cnbeil (u Raoul de Preilet undi r 
(liarles \. 

• The acliism of ihe rigid Fran¬ 
ciscans or Fntncelli is one of the 
most singular parts of eccleMasii- 


cal liiktorv, and had a material 
l( iiJi III V IhiIIi lu di iins, till* ti ni- 
|>or.il aulliurily of llit papao, ami 
lo |>aie the vay for tin- |{i'forma- 
tioo. It IS fully Oi-dt«d b) Mo- 
sliciin, cent 13 and 14 , and by 
Crevier, liist de IT'nivi r»iu di* 
Pans, t. II. p. 331—'lb 1 4i.c. 
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tinued to invade'ivith surprizing rapaciousness the 
patronage andVevenues of the church. The man¬ 
dats or Utters directing a particular clerk to be 
preferred seems to hav6 gnljn place in a great 
degree to the more effectual method of appro¬ 
priating be^ietices by itservation or provision, 
which was carried to an enormous extent in the 
fourteenth century. iuJjja the niost insa¬ 
tiate of poiitifls, ifiserved to huaseif all tlm 
bishoprics in Christendom.* Benedict XIL as¬ 
sumed the privilege for hi.s own life of disposing 
of all benefices vacant by cession, deprivation, or 
translation. Clement VI. naturally thought that 
his title was equally good with his predecessor’s, 
and contuiiied the same right,for his own time; 
which .soon became a permanent rule of the Rei¬ 
man chancery. I' Hence the appointment of a 
prelate to a rich bishopric w'as generally but the 
first link in a chain' of translation, which tlie pope 
cquld regulate accordiiig to his interest. Another 
capital inno\ation was made by .lohn XXH. in 
the establishment of the famous tax, called an- 
nate.s, or first fruits of ecclesiastical benefices, 
which he imposed for his own benefit. These 
were one year's ^allIe, estimated according to a 
fixed rate in the books of the Roman chancery, 
and payable to the papal collectors throughout 

• Flcury, Invtituliun^, Ar t i *uthonly of the metropolitan, till 
j). 368. 1 l’.iiil on IWneficw, c Innocent III. reseried this prero- 
37. ftatitre to the holy see. De Marca, 

f F Paul, ( 38 Tranulations I. n. c. 8. 
of biihopa bad hern made by the 
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Europe • Various other devicIsYrere inwnted 
to obtain money, which these iegenerate po)H!s, 
abandoning the magnificent schemes of fhcjr pre¬ 
decessors, were corftcpt ‘to seek as they- priyciptfl 
object. John XXII. is said to ha\e accumulated 
an almost incredible treasure, exaggerated perhaps' 
by the ill-will of his contemporaries;f but it may 
be doubted whether even his avarice reflected 
greater dishonour on the church, than the licen¬ 
tious profuseness of Clement VI.I 
These exactions were too much encouraged by 
the kings of France, who participated in the 
plunder, or at least required the inutuafassistance 
of the popes for their own imposts on the clergy. 
John .XXII. obtaiaed leave of Charles the Fair to 
l«'v a tenth of ecclesiastical revenues,^ and (’le- 


CHAP. 
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ment VI., in return, granted two-teiiths to Philip 
of Valois for the e.vpeiiscs of his wai. A similar 
tax was raised by the same aiifliority tow arils the 
mnsom of Johii.l| These were contributions for 


• r I’buI, c 3h. Ili'un, ji 
424. I)t> Marca, 1 »i c lo P.*'- 
qmer, I ni c 28 The innx-i liad 
long been in the habit of n-ci h in,; 
a pecuniar) graliiil) when tin) 
panted the pallium to nn arrli- 
l>i»liop, though this was repreheinl- 
ed by strict men. and c»cn ron- 
deiuned b) themselves. DeMaii i, 
ihid It IS noticed as a rent irk- 
able thing of Innocent IV , that he 
case tlie pall lo a German anii- 
biihop, snthout accepting an) 
dung. Schmidi, t. IT. p 172. Hi* 
original and nature of annates is 
copioutly treated to Lenfant, (’on- 
cile de Constance, t. ii p I.IJ 
t 0. I'illani puts this at 


2j,(Hit),ti0C of tlorins, wliiih it U 
hanllv piwslliU to Inline 1110 
ft.iliaiis wire cnslnii'iH eiion^li to 
listen to any report agiiii'l the 
|l(l|,l*s of Isuiioii I SI i 2tl 

Gianiioiii, I. xsii c « 

; I or lln coriiipliun of morals 
St liisnion during the seecMKin, 
nt De hade, \ le de Pdraripie, I 
I p 7 ti and srseral other pa** 
saui s 

) 1 imlinualor Gul. de Nanzis, 
in spic ile,;io d*Atliciy, i ni. p. 
HO llolio edition) lU miwram ec- 
(tesiam, say* this monk, onus 
model, alter esconat 

I) lleury. Inslilut au limit ec- 
(lniia*tiquc, t n p 741. 'dtarrt, 
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CHAP, national purp^s^^ unconnected with religion, 
v^ich the popes had never before pretended to 
ECCLES. impose, and which the king might properly have 
POWER, consent bf ,his clerg}', according 

to the practice of England. But that consent 
'might not always be obtained with ease, and it 
seemed *a more expeditious method to call in the 
authority of the pope. A manlier spirit was dis¬ 
played by our ance.stors. It was the boast of 
England to have placed the first legal banrier to 
the usurpations of Rome, if we except the dubious 
and' insulated Pragmatic Sanction of St. Louis, 
from whi^h the practice of succeeding ages in 
France entirely deviate. The English barons 
had, in a letter addressed to Bo/iifiice VIII., abso¬ 
lutely disclaimed his temporal snjireiflacy ()\ftr 
their crown, which he had attempted to set up by 
intermeddling in the quarrel of Scotland.* This 
letter, it is reniarkable, is nearly coincident in 
point of time with tluU of the French iiobilitj . 
and the two combined may be considered as a 
joint protestation of both kingdoms, and a testi¬ 
mony to the geiHTdl .sentiment among the sujierior 
ranks of the laity. A very few years afterwartls, 
the parliament of C’atlule wrote a strong remon¬ 
strance to Clement V. against the system of pro¬ 
visions and other extortions, including that of 
first fruits, which it was rumouivd, they .say, he 


I tx. p 4.11 h brcanii’a regular plii'il HkI lu G.inii«r, 

practiM foi the king to oliUiii tlic I it \t 141 

pope'f conwiil in lajr n (ax nn hi< * Rynier, I ii p. 373 Colliff, 
clffgy > Uwugh he winrtinwx ap- toI i p. 
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was meditating to demand/ BLt the cburt of 
Avignon was not to l)e nio\cd py Vemonstrancos; 
and the feeble administration of Edwarijl 11. gave 
way to ecclesiastical usiir|>ations at liomc as wefl 
as abroad.f His magnanimous son took a bolder 
line. After complaining inctiectuall^ to Clement' 
VI. of the enormous abuse which reserved almost 
all English benehccs to the pope, and generally 
for the benefit of aliens,] he pai»>ed in 1350 the 
famous statute of pro\isors. This act, reciting 
one sup|H)sed to have been made at the parliament 
of CarlisU ;, which, however, does not appear,^ 
and complaining in stnmg language of tliC mischief 
sustained through continual reservations of bene¬ 
fices, enacts that all elections and collations shall 
lj|p free, iR’Cording to law, and tlftit, in* case 'any 
provision or reservation should be made by the 
court of Koine, the king should for that turn have 


* Itfltiili I’.irluiiictiii, till I |i 
3U4 Tlit'i liaiiiit rcdil, 

lui ltd CollitT and oihrr I iii;lisli 
tiniert, lutb u llonr) an,I lll.ut,- 
Mone, into the aujipotiiiun lli it 
annatPH won' inipmi’d lit ('Ifincnt 
V Ilut tilt'toutuireiii teitiiiiiiiiy 
«f foreign dutliurs ri’fiT, tint t ix to 
John WII, as the lanon U« alto 
shitti Kxtratagant (amiiiuiit'<, 
I III til II c II. 

t The blatuti' callvd .Vriii'uli 
cirri, in 1310, uaadirt'i till mill r 
towards conhrmmi; Uiaii liniitnn; 
thr itencal imtnunii) in rr.ii.i.ul 
cawi 

} CoUicr, p .VOi 
\ It n singular, that .Sir K lute 
should assert, that this ail rct’ilT', 
and IS Gaunded upon llir slalutr 


Ill 1 IV .is)inrt.ilis rdiiriisio. 
rum, (3 Inst VKu; nluriai then* 
i, nut till li Id n VI ii,l)|,iiif r III ih- 
wordi, and ii-ri httlr, il .in\, in 
till* sulivl.iti<i Illjvlviiini, III 
<(iiisir|i]rnr<, mitilrvlhi naiiirr 
nl til II .III nf laluard I , and su|>. 
pii'i V '■ III hair bri il ni.idi ,ii;aiiitl 
pipal |iniiisiuiii, to niiich I do 
mil p,n<iit' dill ait allu.Kiii 
VVhitliir ant tiiili Miliilr wis 
rinlli made in tin* ( arliilv pailiM- 
Hunt Ilf IV K 1 av I, avarrttd Imth 
in 3'> E III and in dni mil uf an- 
ullr r parliamriil, 17). Ill (Hut 
I'aii I II p Ul I It hard In di- 
iidi, and jieihaiM Ibuie who ex- 
aminr this point willhiii in ihute 
hetwetn wilful tupiin <,inn and 
wilful inlrrpolation 

7,2 
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CHAP, the colfation of 4ii^h benefice, if it be of eeclesias- 
tical election of patronage.* This devolution to 
ECCLE8. the crow% which seems a little arbitrary, wa.s the 
ohly rhmedy that could be effectual against the 
connivance and timidity of chapters and spiritual 
matrons. We cannot as.scrt that a statute so nobly 
planned, was executed with equal .steadiness. 
Sometimes by royal dispensation, sometimes by 
neglect or evasion, the papal bulls of provision 
were still obeyed, th(mgh fresh laws w’cre enacted 
to the same effect as the former. It was found on 
examination in 1307, that some clerks enjoyed 
more thafr twenty benefices by the pope’s dis¬ 
pensation.! And the parliaments both of this and 
of Richard II.’s reign invariably complain of the 
disregard shown to the statutes of jirovisOt’s. Thii! 
led to other measures, which I sliall presently 
mention. 

, Return of The residence of the pojies at A\ ignon gave 
fw veyr general otfence ttt Europe, and they could 
not themsehes a\f)id perceiving the disadvantage 
of ab.sence from their proper diocese, Uie eity of 
St. Peter, the source of all their claims to .sove¬ 
reign authority. But Rome, so long abandoned, 
offered but an inhospitable reception; Urban V. 
returned to AMgnon, after a short e.xpcriineiit of 
the capital; and it was not till the pro¬ 

mise, often repeated and long d^ayed, of restoring 
the papal chair to the metropolis of Christendom, 
was ultimately fulfilled by Gregory XI. His 


3sr.. in iMt.ti 


t ColhfT, |). .^08 



DURlK'd TU£ MIDDU; j^OES. 


341 


death, which happened soon aft#w\rd8, prevented, 
it is said, a second flight that^he ^■as pre[)aring. 
This was followed by th e gre at schisfn, pne pf 
the most remarkab’le‘events in ecclesiastical hi’s-, 
tory. It is a diflicult and by no moans an inter¬ 
esting question to determine the validity of that 
contested election, which distracted the Latin 
church fur so many \ears. All contemporary 
testimonies are subject to the suspicion pf partia¬ 
lity in a cause where no one was pcrniitted to be 
neutral. In one- fact howc\er there is a common 
agreement, that the cardinals, of N\lioni^thc niajo* 
iity were French, having assembled in conclave 
for tl e election of a successor to Gregory XL, 
were disturbed lf\' a tumultuous popplacc,,who 
demanded v\ ith menaces a Roman, or at least, an 
Italian jiope. This tiinuilt appears to have been 
sufficiently violent to e\cusc, and in fact did pro¬ 
duce, a considerable degree ot intimidation. After 
some time, the cardinals made choice of the arch¬ 
bishop of Ban, a XeapoTitafl^ who a.sMinied the 
name of Urban VI. llis election .satisfied the {H)- 
[nilace, and tranquillity was restored. The car¬ 
dinals announced their choice to the absent mem¬ 
bers of their college, and beffiaved towards Urban 
as their pope for .several weeks. 'But his uncom¬ 
mon harshness of temper giving them offence, 
they w ithdrew to a neighbouring town, and pro- 
te.sting that his election had been compelled by the 
violence of the Roman populace, ^annulled the! 
whole proceeding, and chose one of their own 
number, who took the lumtifical name of Clement 
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VIL Such ar^tfe leading circumstances which 
produced the nftuous schism. Constraint is so 
dfstruftivt of the essence of election, that suf¬ 
frages, given through actual'intimidation ought, I 
think, to be Ijeld invalid, ^even wthout minutely 
inquiring whether the degree of illegal force was 
such as might reasonably overcome the constancy 
of a firm mind. It is improbable that the free 
votes of the cardinals would have been bestowed 
on the archbishop of Bari; and I should not feel 
much, hesitation in pronouncing his election to 
have bcenjoid. But the .sacred college unques¬ 
tionably did not use the earliest ojiportunity of 
protesting against the \iolence they had suffered; 
and we mav infer almost with'certainty, that if 
I’rban s conduct had been more acceptable to thal; 
body, the world w'ould have heard little of the 
transient riot at his election. This how ever opens 
a delicate question in |urisprudencc; namely, 
under wliat circumstances acts, not only irregular, 
but substantially ln^alld, are capable of receiving 
a retro-active confirmation by the acquiescence 
and acknowledgement of parties concerned to op¬ 
pose them. And upon thi.s, I conceive, the great 
]>roblem of legitimacy between Urban and Cle¬ 
ment will he found to dejieiid.* 


• l/>iiraiit Ills (ollrcied all the 
onf{inul kstniiuniL* on liulli siilrs 
in the Ural hook of hit ('on(.ilc tie 
I’ue. N* pii'iint ili'dsion has 
i-tpr bcpii roatie on the subject, 
but the Koioai) popci are number* 
e<l ID the cotnniunlj receitvd litt, 
and those of Avignon are not. The 


modern It.ilinn irnters eipress no 
doubt about iht- Ipgitimacjr of I r- 
baii, the trroch at most intimate, 
that Clement’s pretensions were 
not to be viholl) rejected. But I 
am sajing too much on n question 
so uttcrij unimporMnt 
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Whatever posteiity may havfjldged almutthe chap. 
pretensions of these competiljoi4^ey at that tune 
shared the obedience of Euro^ in nearly equal ecclis. 
proportions. Urba’n femained at Romp; powm. 

resumed the statio n orAvTghon. To tlie f(»riTler sdtt?^- 
adhered Italy, the Empire, Englahd, and the* 


nations of the north; the latter retained 'in his; 
allegiance Franco, Spam, Scotland, and Sicily.. 
Fortunately for the church, no (jucstion of re¬ 
ligious faith intermixed itself with this schism, 
nor did any other impcdiiuont to re-union.exist, 
than the obstinacy and selfishness of the contend¬ 
ing parties. As it wa;. impossible to come to any 
agreement on the original merits, there seemed to 
be no means of •healing the wound but by the 
abdication of both popes and a fresh undi.sputed 
election. This \\as the general wish of Europe, 
but urged with particular zeal by the court of 
France, and, abo\e all, by thd iinncrsity of Pans, 
which esteems this jicrioil the most honourable in 
her annals. The cardinals howe\cr of neither 


oliedience would recede so far from their jiarty 
as to suspend the election of a successor upon a 
\acancy of the pontificate, which would have 
at least removed one-half of the ob.stacle. The 


Roman conclave accordingly placed three pontiffs 
successuelv, Boniface I.X., Innocent VI., and 
Gregory XII. in the seat of I'rban VI,; and the 
cardinals at Avignon upon the death of Clement 
in 1394 elected Benedict XIII., .'Peter de Luna,) 
famous for his inflexible obstinacy in |)roIonging 
the .schism. He repeatedly promised to sacrifice 
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CHAP, his dipity for &l^ake of unien. But there waa 
no subtfflfuge to rhich this crafty pontiff had not 
wcLKs. recourse in order to avoid compliance with his 
thouj^li im))ortuned, ;thteatened, and even 
besieged in his jialace at Avipon. Fatiped by 
Ills evasions,*Vrance withdrew her obedience, and 
the GaKican church continued for a few years 
w'ithout acknowledging any supreme head. But 
this step, which was ratlier the incanure of the 
university at Paris than of the nation, it seemed 
advisable to retract; and Benedict was apin 
jobeyed, though France continued to urge his 
'resignation. A second subtraction of obedience, 
or at least declaration of neutrality, was re¬ 
solved upon, as preparatory to the convocation of 
a gcnvral council. On the other hand, tho.st 
who .sat at Home displayed not less insincerity, 
(iregory All. bound hmi.self by oath on his acces¬ 
sion to abdicate wlibn it should appear necessary. 
Bp;, while these rivals'were loading each other 
with the mutual reproach of .schism, they drew 
on themselveK the susjiicion of at least a virtual 
collusion in order to retain their respective sta¬ 
tions. At length, the cardinals of both parties, 
weaned with so much dnssimulation, deserted 
their masters, and summoned a general council 
to meet at Pisa.* 

The council a.s.scmbled at Pisa depo.sed both 
'rinO I Bcnc'dict, without deciding in any 

I 

* \MUreir lA:nfjui. C'oncitc dc Pise Cre^cr, i!«i. dc tT'uaemi^ 

lit liuifi (, III. 
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respect as to their pretensions, 4i<R elected 
a nder V. b y its.oyn supremp iniijiity. This au¬ 
thority, however, was not universally recognized j 
the schism, instead 6f being healed, betjame pore 
desperate; for as Spain adhered firmly to Bene¬ 
dict, and Gregory was not without 'supporters, 
there were now^ three contending pontiff? in the 
church. A general council was still, however, 
the favourite and indeed the sole remedy; and 
J ohn XXIIL , successor of Alexander V., was 
reluctantly prevailed upon, or jierhaps trepanned 
into convoking one to meet at ConsUince. In 

*’ ' 'S' 

this cele.bratw assawblv ha wa.^him. y , b ; 

a sentence which he incurred by that tenacious 
clinging to his dignity, after repeated promises to 
abdicate, w hu h had already proved fatal fo' his 
competitors. The deposition of John, confessedly 
a legitimate pope, may strike us as an extraordinary 
measure. But, besides the o/iportunity it might 
afford of restoring union! the council found, a 
jirctext for this sentence m his enormous vices, 
which indeed they seem to have taken upon com¬ 
mon fame without any judicial process. Tlie 
true motive, however, of their proceedings against 
him was a desire to make a signal display of a new 
system which had rapidly gained ground, and 
winch I may lenture to call the whig principles 
of the Catholic church. A great question was at 
issue, whether the polity of that establishment 
should be an ab.solute, or an exceedingly limited 
monarchy. The papal tyranny, long endured 
and still increasing, had excited an active spirit 
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01 reiormauoa Which the most distinguished 
ecclesiastira of If ranee and other countries en¬ 
couraged. They recurred, as far as their know¬ 
ledge allowed, to a more ppinlitive discipline Am 
the canon law, and elevated the supremacy of 
general covfncils. But in the formation of these 
they did not scruple to introduce material inno¬ 
vations. The bishops have usually been con¬ 
sidered the sole members of ecclesiastical assem¬ 
blies. At Constance, however, sat and voted not 
/only the chiefs of monasteries, but the ambassa¬ 
dors of all Christian jirinces, the deputies of 
'unuersitics, with a multitude of inferior theolo- 
*gians, and even doctors of law.* These were 
naturally accessible to the pridf of sudden eleva¬ 
tion', which enabled them to coiitroul the strong, 
and humiliate the lofty. In addition to this, the 
adversaries of the court of Rome carried another 
not less important innovation. The Italian 
bishops, almost universallj in the papal interests, 
were so numerous, that if suti'rages had been 
taken by the head, their prejiondcrancc would 
have impeded any measures of tran.salpine nations 
,towards reformation. It was determined, there- 
|fore, that the council should divide itself into 
‘ four nations, the Italian, the (ierman, the French 
and the English; each with erjual rights, and 


* I.«nri>nt, ((incilo ill' (’on- f^itli, Imt only on que<tton!i if- 

ttancf, t I ji 107 iiilit. I7.’7 ) l.itinij to ihr MUletnont of the 

(ri'iier, t. in ii 40 > It Ha<i iliuirh Ilut the second older of 

.ii;rnd, that ihi' auihassjilors ccrlciuiistics were allowed to vote 

could not tote tqion ariii.lr5 of generally 
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that every proposition having beln^eparately dis* 
cussed, the majority of the foul alttuld prevail • 
This revolutionary spirit was very unaaceptable 
to the cardinals, wh'o ;?ul)mittcd reluc^ntly^ an4 
with a determination, that did not jirovc altogether 
unavailing, to .save their papal morfhrchy by a 
dexterous policy. They could not, howeVef, pre¬ 
vent the famous resolutions of the fourth and fifth 
session.s, which declare that tb.e xiouacil has re- 
cened, by divine rightj^ an authority to which 
every rank, even the papal, is obliged to si^bmit, 
in mattei:s of faith, in the extirpation of the pre- 
s('nt schism, and m the rcrorhiation ortfie church 
both ill its head and its members; and that every 
person, e\en a pope, who shall obstinately refuse 
t& ohe\ /hat cmineil, or any other lawfully as¬ 
sembled, IS liable to such piinishnicnt as shall be 
necessury.t These deeiees are the great pillars 
of that iiioderate theoiv with respect to the 
papalaiithoiitv, wliuli dislinguished the (lallio^an 


* Tills s<-])ar.iti(iii of I iii.'l.iii<l,.is 
a oi-(qual linili of llir (iiuiiii', 
i:m i,ri.il utiihra.'t to tin I'miili, 
wild maintaiiiitl that, like Den- 
mark ami Sni>(|i n, it uuultl to li iie 
lieen rpckoned aloni: with tier- 
nutiy. Tile LtiKli>ii il' |iiiiii ^ eanic 
down with a nrofusivti of aiitlion- 
ties to piote tne aiitiquily nf ihnr 
inonarciiy, for wliidi tliej did iml 
fad to put in n?<]ui‘>itioii the iiii- 
nieasurable |iediKrccs of Ireland 
Joseph of Anmathca, who jilaiilrsl 
( hristiauity and his stiik at fllas- 
lonbur)', did hts best to hil|i tlie 
cause. The recent victor) of .Inn* 


(luiii, 1 am iiirliiied to think, had 
miiri n>i‘.;ht with the imlliiil 

II III ml, I II |> Hi 

.\t a liiiie when a vaiy diffemnl 
sj.int |irit.iihd, the I iiKhdi hi* 
didjis under llenrv If and Henry 

III had claiimd as a neht, that 
III) mom lh.iii fiiiir of tin ir iiumher 
should be sumniuiied to a i;eneral 
(iiiimil Hmedfii, p I'Jt) , ( arte, 
ml II ]i m Tins was like ho- 
rouiihs [ir i) iiu to be rrleasi d from 
SI iidiiii; nil iiihcrs to |iarliaiiieiil. 

tid. p. ICI. ( revier, L III p. 
117 
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CHAP, church,and irfeiUbraced, I presume,-by almost all 
laymenf and me ^ajor part of ecclesiastioi on this 
ECCLE8. side of the Alps. They embarrass the more popish 
churphmep as the Reroiu/ion does our English 
tOries; some boldly impugn the authority of the 
* council of Constance, w%ile others chicane upon 
the interpretation of its decrees. Their practical 
i mpor t^ngg is not, indeed, direct; universal coun¬ 
cils e.\I'st"only in po.ssibility; but the acknow- 
Hcdgcraent Of a pos.sible authority paramount to 
'the see of Rome has contributed, among other 
smeans, to check its usurpations. 

The purpose for which these general councils 
had been recjuired, iievt to that of healing the 
schi.sni, was the reformation of abuses. All the 
rapacious exactions, all the scandalous venality 
of which Eurojic had complained, while unques¬ 
tioned pontiffs ruled at Avignon, appeared light in 
com|)ari.son of the |)ractices of both rivals during 
the schism. Tenths repeatedly levied upon the 
clergy, annates rigorously exacted and enhanced 


by new valuations, fees annexed to the compli¬ 
cated formalities of the pajial chancery, w'ere the 
means by which each half of the church was com¬ 
pelled to reimburse its chief for the subtraction of 
the other’s obedience. Boniface IX., one of the 
Roman line, whose fame is a little w’orse than 


that of his antagonists, made a gross traffic of his 
patronage: selling the privileges of exemption 
from ordinary juri.sdiction, of holding benefices in 
coiumendam, and other dis{)cnsations invented for 
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the benefit <|- the holy see.* I'fct’Ving hatf be^n 
attenipted.aU ?iga towards rpfpnfafcr Atf^nC 
5 taafie the majority were ardent 4nd smcfre; the 
of the 'French, German, ‘*an^' 
English churches tpet w ith a determined and, 
as we have seen, nQjt uh.succe»^ resplu- 

tion toj^sertjheir ccciesiastical bjjerties.. They 
appointed a committee of reformation, who.se re¬ 
commendations, if earned into effect, would have 
annihilated almost entirely that artfully con¬ 
structed machinery by which Rome had absorbed 
so much of the revenues and patronage of the 
church. But men, intcie.stcd in perfJiptuating 
these abu.ses, especially the cardinals, impnwed 
the advantages wfich a .skilful goveniinent al- 
wys enj(A-.s m plav mg against a jiojiufar asi^m- 
bly. They availed theni.scbcs of the joalou.sie.< 
arLsing out of the division of the council into na¬ 
tions, which exterior political icircum.stanccs had 
enhanced. Fninee, then tit war with England 
whose pretensions to be counted as a fourtl 
nation she had warmly disputed, and not wel 
disposed towards the emperor Sigisniund, joinet 
w'lth the Italians against the English and (ier 
man members of the council ih a matter of tin 
utmost importance, the immediate election of i 
pope before the articles of reformation should h 
finally concluded. These two nations, in return 
united with the Italian-s to chu.se the cardma 


• Lenftnl, Hut du Coiicile df INw, passim Crmer, Itlhre' 
Schmidt, (nilier 
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Colorrtia, agaii^'slithe advice of the French •diviii^g, 
who objected^ to]pny member of the^saored col¬ 
lege. T]ie court k)f Rome were gainers in both 
Questions. MartiiLY. the new pepe, soon evinced 
his determination to elude any substantial reform. 
After publss'ning a few ‘constitutions tending to 
redress «ome of the abuses that had arisen during 
the schism, he contri\ed to make separate con¬ 
ventions with the several nations, and as soon as 
possible dissolved the council.* 

By ohe~oT the decrees past at Constance, ano¬ 
ther general council wa.s to be assembled in five 
years, a sitcond at the end of seven more, and from 
that time a similar representation of the church 
was to meet every ten years. J Martin V. accord¬ 
ingly-convoked a council at Pavia, whilh, on at- 
count of the plague, was transferred to Siena; but 
nothing of importance was transacted by tins as- 
semblv-t That which he summoned seven years 
afterwards to the city of Basle had very different 
results. The jiopc, dying before tlie meeting of 
this council, was .succeeded by Eugeiiius IV., wlio, 
anticipating the spirit of ifs'(liscussidriV?!*1iflcnj priu^ 
to_£lJUiih.ltoindci)cndeiu e in the outsej, l^trags- 
ferring the place ofsessiup to an Italian city. No 
point was reckoned so material m the contest be¬ 
tween the ])oj>cs and reformers, as whether a coun- 


• ].pnOnt, ( onrilf do ( on- 
atanc« 'Ilw runtoumoss .11 well 
u ifflptrti^lity tif tliii wnil justly 
TODtlcr It in almost exilmtvo au- 
tlionty. Crrtier (EInt dc I'l ni- 
irniu^de Pins. I in ) lus i;iiru 


I pood nbridtii moiit, and Si liiindl, 
(Hist dos AlUmandi, t « )isHnr. 
Ill) of atloDtinii 

i LonfantfOiierredcs Hiissiios, 
I I p 323 
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cil should sit in Italy or beyonA ^he Alps.* Thei chap. 
council of Basle began, as it pjocc^ded, in openj 
enmity"to"the' coiiff of 'ftome. f Eugenyi^^ after' kccues. 
several years had elapsed in more oinfess hbstdd 
discussions, exerted his prerogative of* r ern d\ mg 
the assembly to Ferrara, ‘and from tlfonce to Flo¬ 
rence. For this he had a specious jirctext ki the 
negociation, then apparently tending to a pros¬ 
perous issue, for the re-union of the Greek church; 
a triumph, however transitory, of whicli his council 
at Florence obtained the glory. On the other hand, 
the assem bly at Basle, though much weak'ened 
byBie defection of those who adhered to Dugenius, 
entered into compacts with the Bohemian insur¬ 
gents, more essentj|al to the interc.sts of the church 
than any *111011 with the (ireeks, and O oinplet^ 
the work bi:gu]i.atCoustaoc« by abohshiug the 
annates, the reservations of benefices, and other 
abuses of papal authority. Inihis it received the 
approbation of most jinnce.s; but wlien, jirovoked 
by the endeavours of the pope to frustrate its de¬ 
crees, it proceeded so far as to suspend and even 
to depose him, neither France nor (Jerinany con¬ 
curred in the sentence. Even the council ol (Con¬ 
stance had not absolutely as,sorted a right of de¬ 
posing a lawful |>o])C, except 111 ca.se ol heresy, 
though their conduet towards .lohn could not 
otherwise be justified.* This (jiicstion indeed ol 

• The council of lUslc onilc*- i n p W Itui, an llu tliunh 
vourtd lo evade tli» difhniltv. hv I'liild diwm-r no hern) in hl^ div- 
declanng F.ugeniuv a relapsed hen'- Jaiwment wilh dial asrcnihly, llie 
uc Lenfant, Guerre del Hurvilev, setticnce of depenmon gaineil imle 
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occleliaii^qi|l public law seems to be sti^uade- 
cided* of B^e acted with 

greater ptrepmily tlm ^scretioQ, and^ net^per* 
haps'sensible of the chadge that was taking place 
ia.pi^lic opinion, raised Amadeus, a cetised duke 



They thus renew'ed the schism, and 
divided the obedience of the Catholic church for a 
few years. The empire however as well as France 
observed a singular and not very consistent neutra¬ 
lity, respecting Eugenius as lawful pope, and the 
assembly at Basle as a general council. England 
warmly Supported Eugenius, and even adhered to 
hiscouncil at Florence; Aragon and some countries 
of smaller note acknowledged Felix. But^ tiie 
partisans of Basle became every year w^ker; and 
Nicolas V,, the successor of Eugenius, found no 
great difficulty in obtaining the cession of Felix, 
and terminating this schism. This victory of the 
c ourt o f Rome oye^ tjitl. GOUhcil of Basle n^y 
counterBalamced the disadvantageous events at 
Constance, and put an end to the project of fixing 
permanent limitations upon the head of the church 
by means of general councils. Though the decree 
that prescribed the convocation of a council every 
ten years was still unrepealed, no absolute mo- 
narchs have ever more dreaded to meet the repre- 


Mnngth b) ihii prerious dectnon. 
Hm biUwpa were uawiUing to like 
tkii violtatitep iginst Eunniai; 
but tbi mkor ibeolonins, ttte de- 
mocncf oT the CiuKdk chord, 
whole nglit of luffriKe seems nther 


taiBomalous lofringementofepw- 
copal lothont;, pressed it wiili 
much heal and ruhoeai. See a 
enrioBi passage oo this subject in 
a apeeib of the Cardioal of .Met. 
Limnt, t. u. p. 235. 


DCRIWOVkE middle ^£s. 

80DtaiiMi- of their people, tiiatJOie flMban pofi. 

the name ofilhdbe eficlesiatiti. 
c^ .'s^Ohdil; ^nee alone, and thm anth Ihe utmost 
reluetUM^, has tiie da^olic church been convoked 
smoe Ae council of Basle; but the famous assenl> 
bly! lo frhich 1 allude does not fall Vithin the 
scope of my present undertaking.* 

It is a natural subject of-speculation, Mrhat 
would have been the effects of these universal 
councils, which were so^opulat id'fhd JHUSSlitlf 
century, if the decree passed at Constance forjtheir 
periodical assembly bad been regularly observed. 
Many catholic writers, of the moderate or cisalpine 
school, have lamented their disuse, and ascribed to 
it that irreparableiibreach which the Re/ormation 
has made the fabric of their church. But there 
is almost an absurdity in conceiving their perma¬ 
nent e.xistence. What chemistrj’ could have kept 
united such heterogeneous maf*es, furnished with 
every principle of mutual* repulsion ? Even m 
early times, when councils, though nominally 
general, were composed of the subjects of the 
Roman empire, they had been marked by violence 
and contradiction: what then could have been ex¬ 
pected from the delegates of independent king¬ 
doms, whose ecclesiastical polity, whatever may 
be said of the spiritual unity of the church, had 

* Him u not, I bcli«*c, u; traniaciiotu«ith hit hiiloryofihe 
nilBcient huti»7 e( die cooBCil of llunitc wu, whicb » commoDl; 
Bttle.' Lenbnt dengned to write (juoted under the title of Hutory 
It (ioia the oneind acti, but find- of the Council of B*»le Sthmidt, 
lag Ui hetlih dediae, interuiited Crerier, Vitluet, are Mdl ny otber 
aone t^Kt ln^l•rfect notieei of tM auihontiee 
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ni|C6f€f •fw^-c^-TF wr^^-rTr~ii 

' for Ae abolition,pf papal ^bpaes, 

10*1^86 in, A^ epndupt^ tW-iA A 
^lueir tessation. The ftateaAa”!. wbo drefw^ Ae 
eqllBipachments of priests upon the ciyil, gof^rn- 
n^it, Ae Christian, who panted to see his rites 
and faiA parified from the corruption of ages, 
fqun4 no hope of improvement in these cponcils. 
liiey took upon themselves the pretensions of Ae 
popes wfiom they attempted to supersede. By a 
decree of the fathers at Constencq, all persons, in¬ 
cluding princes, who should oppose any obstacle to 
a jobAey undertaken by the emperor Sigismund, 
in order to obtain the cession of Benedict, are 
declared excommunicated, and deprived of their 
dignities, wheAer Secular or ecclesiastical.* Their 
condemnation of Husshnd Jerome of Prague, and 
the scandalous breach of faiA which they induced 
Sigismund tp commit on that occasion, are noto¬ 
rious. But peAaps it is not equally so, that this 
celebrated assembly recognised by a solemn decree 
Ae flagitious principle which it had practised, 
declaring Aat Huss was unwrAy, Arough his 
obstinate adherence to hwesy, of any privilege; 
nor ought any faiA or promise to be kept wiA 
Idm, by natural, divine, or human law, to ^ pre¬ 
judice of the caAolic religioQ.t It will be easy 


* T rsiir. 1. 1 . p. 4S9. aiNM, 4e MStnli, divmpb cl 

t N(c tikpia atti Mca wt pro- InMUM benl !■ pi^odkinm Ct- 
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fd-J anjr gWJrli' 

iWBiiTHa»tdl^hiiiII6'*fei^ 'Se«k- 'rtfcrtb «jf* 

th^ inde|^e!ifd6Ace <ff 
niffibbti iaHicYii^, '^uid the'ihtdgiity bf tINnf Tb^- 
Iat'di^i|)Hiife,'iit tte' han^ of a gbbertil bouncH. 
WWteibr difficult]^ there might be iif oveittffniB^ 
the j^heipietffottnHed'on the decretals bf Isidore, 
aai^d ^btiobed By the prescription of ina^ centa- 
fieel^ the ^nOIe'flagrant encroachments of papa! 


tholicc fidei o^mnda. jUabiit, Constance. 5. Stgiaiaand spiy per* 
tS; p 4St. *' Diaded t« acniem in the capital 

This uroposibon is the great du- pomahment of lluia, and even to 
grace of the coaneil in the affiur of make it hit own act; {lenikai^ p. 
Uuti. B«t the Tsobtion of hii 409.) h/^ich he manifiMii} h(^ 
safe.<;opdoct facing a famous eeent bis enngement. S. It a eridenl, 
in eeeUsiasuoBl hiftory, and srlnch Aat ro%ia he acted by thd adnoa 
has been veiy'mnch disputed with ipid sanotioo of the councib rrbo 
some degree of erroneous state* thus became aecesniy tti ^ ii*dt 
ment oa .both sidei, it mi^ be pro* of bis tteaohety. 
per to give briefly an impartial The great moral to be drawn 
sdenaary. I. Ho^caDetoCon* fromthecuryof JohaliuM'*oM* 
stanoe nitbta safe*cciid«ct of the demnauon u, that ae breach of 
emperor. Veiy loosely worded, and hith can be eacused by onr oni- 
not diMtted to aay ladlvidaak nwnodUldflecitinthcpcrtyiOtlqF 
l^nfint, t. i. p. $9. 3 This pass a narrow interpreutioa of oor own 
hb M wi A #ai iindihg upim the eta* eegagwaODta. Rstay capHuMtai 
|Mr tagtt^,aad van 10 conat- ought to ff oddRium bvoinMy 
dered nif him, wbea he remon* for the wetter side. It sodi eaiet, 
stmeiagnoft ihnffiditof.iiiim. it ti ampMw«ll)i lnie,.abat if iba 
Id.p,73.83., 3 Itwasnothind* letter killeih, the spirit ihoold give 
mg mdewnetti p ertiici d it Bfc. ' 
nftteaBpnlpfaww.btsh^f,rt|^.. Gscao% the met eaunent tfaso* 
to decide uom me qneUieD od Ibgien of bis age, and the coiy* 
beaety. 4 niim»t maniiiit igii i^ani cilhltai^y tht oppcaid 
what civil authority Hue wu ar* me titnulpine ptiociples, wu 
rested, nor can 1 deiumioe bow deejdy cooMmed in this atrociou 
far .the imperial eafe-condoct wu busmess. Crevicr, p. 433. 
a legal pioiaetMi wntMn thdeily of 
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CH AP, tymny ware.freA mDontioiui,.s(Mpe,^^h^,,th9 
aetaal gei^lbaiotboers easily to be ti^pc^^ji^p, 
E9Sj^|ja&4 cpatmiially disputed., Tbe pnni!jipal,,^^OT 
V pean .natiops determined*, ydth different degrees 
ii^eed of energy, to make a stand i^nst the 
despotism of Rome. In .“this resistance England 
was nbt*only the first engag'ed, but the most con¬ 
sistent; her free parliament preventing, as for as 
the times permitted, that wavering policy to 
which a couft is liable. We have already seen, 
that a foundation was laid in the statute of pro¬ 
visors under Edward III. In the next reign, 
many other measures tending to repress the inter¬ 
ference of Rome were adopted; especially the 
great statute of prsemunire, vfhich subjects all 
persons bringing papal bulls for translation of 
bishops and other enumerated purposes into the 
kingdom to the penalties of forfeiture and perpe¬ 
tual imprisonment.* This act received, and pro¬ 
bably was designed to‘receive, a larger interpre¬ 
tation than its language appears to warrant. Com¬ 
bined with the statute of provisors, it put a stop 
to the pope’s usurpation of patronage, which had 
impoverished the church and kingdom of Eng¬ 
land for nearly two centuries. Several attempts 
were made to overthrow these enactments; the 
first parliament of Henry IV. gave a very large 
power to the king over the statute of provisors, 
enabling him even to annul it at his pleasure.! 
This however does not appear in the statute-book. 


• tSRic.n.c. 5. 


t KoL Ihiri. in. p. 418, 
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Renpr tttdeed, litre his predtjbnisbftii'eirereised chap. 
raiyriitt|ely his prerogative if clspensing^tti 
the'law ii^hinst papal .provisions; apterogatite rogaai . 
which, 'as to this pmnt, was itself taken away by,”**^ 
an act of his own, and mother of his son Heniry^ 

V.* But the'statute always stood unrepetded; 
and it is a satisfactory proof of the ecclesiasdcai 
supremacy of the legislature, that in the concoi^at 
made by Martin V. at the council of Constance 
with the English nation, we find no mention oi' 
reservation of benefices, of annates, and the*other 
principal grievances of that age;t our ancestors 
disdaining to accept by compromise with the pope 
any modification or even confirmation of Iheir 
statute law. The^ had already restrained an 9 ther 
flagrant ^use, the increase of first fruits by Boni¬ 
face IX.; aji act of Henry IV. forbidding any 
greater sum to be paid on that account than had 
been formerly accustomed.^ 

Itwill appear evident to’every person acquainted f 

with the contemporary historians, and the pro- wnti. 
ceedings of parliament, that besides partaking in 
the general resentment of Europe against the papal 
court, England was under the influence of a pecu¬ 
liar hostility to the clergy, arising from the disse- 


• 7H.IV.0.B.; 1H.V.«.4. 
UutiitV pitUiibed an usiv taU 
■gtlnit Uw * execrable itatat^ of 
McmBiuic; eqjmniig Arcbbiihop 
Chichele; to procure itt te^. 
CoUief,p.«43. ChttbtleydidtU 
in hit power; bat the com mow 


were idwnyf inexonble oo thw 
hod, p.SM.: Mil the arthbiibop 
eren ineuiTed MutiD'e reientneDt 
by iL Wilkioi, Concilia, L to. 
p. 4S3. 

t Ln&iit, t it. p. 444. 
t 6 H. IV. c. 1. 
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^ A taotftteailical ftwtnOTakw vrm i9«^3jw ffftliar 

Iw^^io<otai«OB iTKif!ft^a'(>nQflieQ(^!liPl^^ tf> 
a(bi;y iit ioto^ effect, fiUMiRttg lEjefUPyiJV/to mm 
m'tmpDr^e8.of4<ic1toiis:)i 
oic8.f 11iureQ(HniaeDdaU(m^besi404iton)j^ 
wii DOiMlcely-td mtere He*ry, .Mtboee-poUcjii 
lieen to ^tstain tbe.prel&cy dgawot t^eir 9eiv i«dr 
Yerauies. Ecclema8ticfd jari«iictiQlll^vaaA{^tt 
better eoetioul than fomerly by the jbdgeaiof 
contmon law, who, through mther ajtrahte^i^- 
•truction of the atatute of pirtemunire, extended 
ita peoaltieB to the apidtual courts, when i they 
tFaiagressed their liroita.A The privilege of elergy 
in criminai cases still remained; but il was ae- 
koowledged nc^ to comprehend highjheason^ ' 


I ' 

* See, Uflong mtnv other pas- 
tho uttclM exhibiled hy U«e 
Lwecdi to parliament against the 
«IMiTa4shl. CoBier givee the 
HibetaiKe of them, and they are 
noticed by lleniy: but they are 
•truUiMiai in wUkiai, t lu. p. 

asi. 

t Wahiogham, p. 371. 379. 
RcL Iherl. 11 11. IV. vol. in p 
Mil The reoMikaMe dream* 
MMci detalM by Wtliinghtia 
in the fcitner pamage, are noteee- 
lebofoted by any ihlt^ in the n* 
Cii4|. Bat M a h unlilmly Old 
ai paitleiilu a nemtife ihmdd 
ante no tanninian. Hone hM 
eomtetmod ttat Sie loD 
hM beeh wilfuny mntflated. Ai 
thi* mpicion oecun ta otlw in- 
•tneee, hwottM be MnMe to 
•aceiiiio, by emnination of the 


• .1.1 

original rolb, whether they'heat 
myextefiialawtfcaorii^nry, The 
moblators, however, if suw there 
were, here left k gnat deal. ' The 
rolls of llenry IV. and V.’s par¬ 
liaments are quite ftill of pCtlnons 
i^iastjihedatgy. ,... 

I 3 Inst p. 121. Cdlier, vol 

I p.668. 

\ 2lDsl.p.S34. when Kveral 
hmeneei of prieati mdxMed for 
eoitdng and ofoer bMMkme are ndt 
diced. And tbh mtf dao be 
mined ftnni 25 E. til.>1(81.3. e. 
4*1 and foun 4 H.'IV. e. S. In- 
dan the benedl of deiffhu never 
bm Wh e n awn bytMtte foM 
hMiraMMk Thii lendati it M- 
PIAiUb dmt Chuf JMioa Gaa- 
em chontd, u Cwa tdb ii^ 
v«L iLp. 444. have leiaaad to tiy 
AreUnihop Scrape for tnana, an 
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arfVdl as Engtodj a>ti(fiaap^« 
ofliW general leformifwBfcliy Ae 

lii^atCwetaitee; iMit she (Rd not wpSlyl^ 

of Hie eounclfs'deerees with 8dfici«otdoci-.c„^ 
Sion. -A teneottlat with MafUn V.^.lofk the 
in poBseadiim of tsoei gwA apart of his recent nsor-1 
nations.^ This howmr was repugnanl to fte 
spirit of Germany, which caM for a more th^ 
roagh reform with all the national roughneas and 
honesty. The diet of Mente dorin^ the continu¬ 
ance of Ae coundl of ^le adopted all.th^ 
leguktions hostile to the papal hiteiests which 
occasioned the deadly quanel between that assem¬ 
bly and the court of Rome-t But the G«man 
empire was betrayed by Frtdericlll., anddecen^ 
hy an accomplished but profligate statesman, his 
secretary i?neas Sylvius. Fresh con^a^ mt- 
tled at Aschaffenburg in 1448, nearly upon the 
footing (fl’TRote ^?oniTu’ded“^th Martin V., ror- 
rendered great part of the mdcpendence for which 
Germany had contended. Thejpope retom^jjs 
angles, OT^eastajort oftax in «eirp^ 
andlnsK'SHreserving benefices aATlSnl^ 


itegroundttatBOOMCouldl**- 

hUy Bt laj sSfnwW oa sbabw 
IrfTwWtfcsr be 
ht»* dedinad totiy WmM a peer, 
II taotbcr qw^nn. Tw P®P* 
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£a«Ha IV. fwrtid a 
dBrt» IQ ike deiWr s®* *9 


Deouna «*rtk tte iUttiea of p«- 
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naed to Dominate; as he did also, if any person, 
\caDonically^ldfit, were jAr^ented to hhn for con- 


finnatlOD.* Such is tire cdocordat of Asehaffan 


burg, by which die catholic principalitms of the 
noapiie have always been governed, though re¬ 
luctantly acquiescing in its disadvantageous pro¬ 
visions. Rome, for the remainder of the fifteenth 
century, not satisfied with the terms she ^ im¬ 
posed, is'said to have continually encroached upon 
the right of el^tion.f But she purchased too 
dearly her triumph over the weakness of Frederic 
III.;’ find the Hundred Grievances of Germany, 
presented to Aihrian VI, by the diet of of Nurem¬ 
berg in 1522, manifested the workings of a long 
treasured resentment, that had made straight the 
pa^ beibre the Saxon reformer. 

Pipai »n- I have already taken notice that t he Cast ilian 

i&tou on cburg|i.jKa*.ja, Jrat.ages of that m qnaro^y 
cS."^ n early ind jueodenlik Jlftine. BuT after many 
gradud encroachments, the code of laws promul- 


• Schmidt, t.». p. EJO ; t. vi. f Schmidt, p. 98. iEMkStl- 
p. M. Ik He obicrvei that there vim, Epitt. 3SS and arij and Ue 
H three limec ac moeh monBjr il Monbas GennaiMram, p. 1041. 

ai io the Afteeath oeatury; 1081, Smral liRlt dmtea viA 

II Iwrafore the innates ate now the pope radicate die tpuit to was 
Mt u a bonhen, what mint thegr fwomotiiig m tiermiBy throorh- 
heeebHB? p.U3. ToihiifiaaM ooltbeflileeiithcentwy. Butto 
weold newer ;tf the araiatce wen i* Ae proper miljeet of • mote 
bat MfBeiest for the popo'i aara- detailed eocletiettical kiiien, and 
tetMoee at to tim^ whet nut tonM fcim' as 'tetrodacMn to 
Iheybcnow? tooflhe RcSmniioii. 
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gatedHIi^ AlfiMuo X. had wctHpontedtgfeiit 

of)the'daftieitaiB| and thus given ^ |l&pal }uritpn> 
debtie an 'authority, vvhi^ it nb where «be po»* 
sessed, in national tri^aiis.* lhat rich}yen4owed 
hsttnrdiy w;^ a tempting spill. The popes' filled 
up its benefices by means of expectafives and re-* 
sOTves with their own Ttalian d^ndents. *We find 
the cortes of Palencia in 1388 complaining that 
strangers are beneficed in Castile, through whidi 
the churches lire ill supplied, and nfttive scholars 
cannot be provided, and requesting the k^ng to 
take such measures in relation to this as the kings 
of France, Aragon and Navarre, who do not permit 
any but natives to hold benefices in their kingdoms. 
The king answer^ to this petition that he would 
dse his eddeavours to that end.f And this is ex¬ 
pressed with greater warmth by a cortes of 1473, 
who decide it to be the custom oT all CEnstian 
nations that foreigners should 4iot be promoted to 
benefices, urging the di4bouragement of native 
learning, the decay of charity, the bad performance 
of religious rites and other evils arising from the 
non-residence of beneficed priests, and request the 
king to notify to the court of Rome, that no ex- 
pectative or provision in favour of foreigners can 
be received in future.^ This petition seems to 
have passed into a law; buTTam i^ofaint oTthe 
coBseqbencesr'^In certainly took an active part 

* Mwiai, Stmjo Hutorieo- t U. L iL n. 364. U«nut, 
Crilieo, 0 . SiO. Ite. e.1. 

- t U.TwindclMC0dti,t.itti 
p. 136. 
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OIAP. in a^tsM of pbntiiil(}i^'ttitii 6 ! 4 t 9 ''ifc 

the^oomoils ff Gpiutaiioe loiMitti 

ueuu. aigiit-MUl fto nlme 4 f if 
«tte W ijeyond my • 

c^«': ^Fnukfeid^tisfiW^nlhAeaboi^ip'td^ 
ilieniy m Viierexerfi^ ddri^^ schism^ 

ooneordbt offeMjl ^ IkHt^n V, which hdd out hot 
ft pioiBue of imjjdifldfMlbnnatioD.* She ihideted 
in consequence the papal exactions for some yeain, 
til] die decrees of the coundi of Basie prompted 
hm* tQ more vigorous eiforts for independence, and 
Charies YII. ^cted the famons ft ggmatic fimi ci^ 

fiftagnaCharta of tnet^um^^chniclM for though 
ttedsrr-^Af^^&dity thri^ its principle hM 
remained fixed as the basis of ecclesias^I tibef^ 
ties. By the Pragmatic Smiction a general j^uncil 
was d^ered superior to ^the^^pe; elections 6f 
bidtopB were made free from all controul; mandats 
or grants in expectancy; and reservations of bene¬ 
fices were taken away; first fruits were abohsfaed. 
Ihis ddalcatioa of wealth, which bad now become' 
dearer than power, oonld not be patiently bofne at 
Rome. Pins II., the same £neas Sylvias who had 
sold himselfto (^ose the council (dBdrie inithese 
•ekvice he had b^n or^nally distinguMied, used 
every endeavour to procure the repeal of this ordi- 
smce. With Charles Vll.he had no success; hut 


* ViOnEt, tiT.p.lta. Owtiet, t h. p. hkk Puner, 

t UNkSvIMt Badwmd* ■ Fun^ Liftc. 

PuMic EecMr Fnn^oii, t n. p. tf. 

334. Flaunr, InditutioiM tu Droit. 
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«X«IL 

iniMllMgri^M}^ 

nmilili 9 «pp<ftt(htrJiig«irf& iiktiiiL.il 

Naples, repealed tk.ftipaatk S a ncti|ta«^* IRus 

liVKuiIpi i3vlIiilLTu|fii' «ve&' 

lepolBdiDg; to tbo-flaetiunfe lli«dfldi/Aiadom, iwti* 


p otijiwtitoilpbilHici ai.*; IRif idbj^ jtidgbd irom 
beUM jeelti^^ tkr^UMtosHoClM oonstaatly 
neiN«e<ito<eoiegister ihe i^vocait too of favourite 
(aw^Md it<OQtitinueii in man^ respedi to be acted 
upon untilitks^ of Francis l.f At the l^tatoi 
Gennraltof TotftSrin 1484, the inferior clergy, ae* 
oondedbfytbetlvaotberorderst earnestlyitquested 
that Uie.<Fn^aAlac Sanction might be coa&rmei; 
but thp pirelates were timid or coitu(^ and the 
ihgant Aloe was onwilliag to risk a qaarref With 
the holy 8ee4 This unsettled state eontinaed, the 
Pragmatic Sanction neither quite enforced nor 
quite repealed, till Francis I 4 having acromnxH 
dated the differences oTEis'predecessor wiUi Roqie, 
agreed upon a &ial concordat with Leo X., die 
treaty that subsist^ lot al^st dWee centuries 
between the papacy astd the kingdom of Franoe,^ 
Insteadof.oapitular election or papal proviskm, a 
naiWinfithoid.Mraa devised tor ffliing the vicaBciee 
efepitoofil'too** The king was toaoBrinateiftk 


ii '< '/111 


!!. JI, 


, / 


' ^ ^ * /1 
^ toi Crirawr, L xri. t Ctrnicr, t. xix. p. ttS. mi 

Ctimr, L ir. p. MS. 374. 


t Gtmkr, t xn. p. 4S3.; C xm. 
n ItL It ittL iumtr, t W. 


stt. 

f Gxniwr,i xxiii p. 151. HmI. 
So DnNtMilkEgeif. Fr. tn. p. 
34S. IlMijr^laaitUMH H Omni, 
l.i. p.i07. 
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CHAP, pendti, %in>m tiie pope was to Collate. Ifte'Ctte 
obtainedtoeiiKntitd patronage, f3ieother|&tiemd 

ECCLBs. hui'theoietical snlremacy. Annates wei^ rdatol^d 
■ to pope; a concession o£gfeat importance. ‘He 
gate up hij^ indefinite prerogative of reserving 
benefices, and recei^d only a small i^ipulated 
ipfeofeige. This convention met with strenuous 
opposition in France; the parliament of Paris 
yielded only to force; the university hardly stopped 
short of sedition; the zealous Gallicans have ever 
smce,deplored it, as a fatal wound to Aeir liberties. 
There isjmuch exaggeration in this, as far as the 
relation of the Gallican church to Home is con¬ 
cerned; but the royal nomination to bishoprics 
impaired ^f course the independence of the hie¬ 
rarchy. Whether this prerogative of Aie crown 
were upon the whole beneficial to France, is a pro¬ 
blem that I cannot affect to solve; in this country 
there seems little doubt, that capitular elections, 
which the statute of Henry VIII. has reduced to 
a name, would long since have degenerated into 
the corruption of close boroughs; but the circum¬ 
stances of the Gallican establishment may not 
have been entirely similar, and the question opens 
a variety of considerations, that do not belong to 
my present subject. 

LibartiM or From the principlesestablishedduiingtheschism, 
and in the Pragmatic Sanction of Boui^, arose 
the &r-funed liberties of the Gallican diurch, 
which honountbly distingukliod her from otiiet 
members of the l^man conununion. These have 
been referred by French writers to a much earlier 
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8Bn;;^excq)t.80,6M;uktbat.a^ c^Af, 

Eiitope^wfocetiie papal eocro^hmeatsjiBdsab" 

v«ted,it„ I do not ape^ that they cm pit^rly 
traced above the hfteenth ceqlKy., Nwhad^dtey 
acquired even at the expitation of thal&ge the pre¬ 
cision and consistency which was given in^ later 
times by the constant spirit of the parliaments and 
universities, as well as by the best ecclesiastical 
authom, with little assistance fromii the crown, 
which, except in a few periods of disagreement 
with Rome, has rather been disposed to restrain the 
more zealous Galileans. These liberties t lierefM^ 
do not strictly fall within my limits; and it will 
be sufficient to ob|erve, that they depended upon 
tVo maxi itas; one, that the pop e doeV’i^'rpdaSekg 
any direct or inji rept temporal^ autiionty; the 
oth<>r, hifi spjphiaj jiiriadifiinn can only be 
exercised in conformity with^such parts of the 

. P<»-. V* - A . 

canon law a^, are received by the kiugdom^ol 
Fr ance . Hence the Gallican church rejected a 
great part of the Sext and Clementines, and paid 
little Regard to modem papal bulls, which in fact 
obtained validity only by the king’s approbation.* 

The pontifical usurpations which were thus re- Eeciwtiu- 
strained, affected, at least in their direct operation, toj’JJI***' 
rather the church than the state; and temporal 


* tUfwj, ImtiMioiis as Dnit, 
t. tl. p. lift, and OiieMM nr 

ka d« rEgiua Oallicane. 

Tba katahlm oftha dkMftalioo 
!• 6r bapoari flniv, aad pdhafw 


raadi the utnoat point m limitwir 
the papal aothoiiijr which aaineera 
memhar n( that commuiuoa can 
attain. 8 m notea, p. itr, and 
445. 
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reiK ,;|||j|i^((|^:tli^'^iii^ <iM^ 

^ibvai'IXi'Mi iak iiibstkad^mf'm 
io iyt'«^ch4b^eit».'' *111111' 

SwjttAsailiti^ii.t '‘Tbji<'j^riiiffitet&lti,nteli(^^ 
tM poiMitntetio& itf'''clrtifdhifida,’'1)l^iiini'''^- 
petaally larger: ereh tbe'refMdih^ ciytrrteft 6f* 
OEautaoce gWe an enuiberktioa'^f ^kssfaslicttr 
oanaea Atf beyend the Iri^ 'iiftnowledged"iii 
£agta]id,er perhaps in France.! But the paiflia*' 
ment of l^ris, instituted in 1304, gradually e^> 


* It ooght klwtys to be remem- jodici^, bm illos ad vestraro dirigi 
bere4i tb«t> ecrtaoticW, «i^ g«t '*olttDiBlet& WiUua«,GD». 

merely pmal, encroachmeDti are cilia, t. ii, p. 6S3. Jhit amazing 
itlia| oitii govemmeMi ab4 tb# in{wdeBee towaRb'Milt a prince 
laity in gm^baYa^dtoreiiat; » £d«aid 4i4 «t>t aovpm; bab 
a paint, wmcb wine very zealoui it is inlerestiiw to follow the track 
oppaaera af Rama ba«« Man inll> a( Ibo' atir whiehlwaa no»'iadm> 
ing to keep ont of t^l. The receding, tboucb alill ferae. , ,, 
laMaiaMaeootef'iiefoiiMrlaBft t !>e &i CMfovdell(l& 


pgiBm nteci loaomt reapectsileas 
objeewnabte. But the true enemr 
ia what ere ctUad Higb^fburcn 
prraciplet; be they maintained hf* 
■ pope, a buhop, or a pnnbyteh 
Una ATcfabiihop Dbami, wiitl!^ 
to IBdward fll.: Dno aotit, quilraa 
priadpaliicr regitut mnodoa, aacta 
ppdwMit tn^rltaa, et tegulli 
n^Ma potaalaa: fat qnibna 
pHiMlniogmMk at toUtmioa 
laea ft l M e m , quuie etda ndboa 
iWikdMM reddhiniaQ^teaaa^ 
raMooeia^ etUeoaeinMietr^ 
oMtodocrfllonun t w ilrpeiidm 


14 . ji, , m) ]i, 
t Id. c. 15. leofim^ Cone! ae 
OewiaDce,uiLp^SSl. DeMar¬ 
co, ttir. c. 15. gives na passages 

end ndraniof m aotHct to 
the iMter, m 

fowWwp cdnntd cauaiajB aone 
ciMHBMca. Sad'also 'BOie In 

joIWi Mcnlarii oiatBr. 
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cccleaMical history. 1| ym itoifroq^ il 
Iqife bysQoteblsbopsraDdtbnJusf 4idiM(tTea'* 
tore to ta)i:e «py active, measures at that time.* 
Several reguhtuma were however ma^e in the 
fourteen^ ceotory, which took avray the eooie^ 
siastical cogaixance of adultery, of the dkecutioik 
of testaments, and other causn wbieh had been 
claimed by the ^lergy.f Tbeir immunity in 
oijminal matters was straitened by the* intitiduc- 
tion of privileged cases, to vtrbich it did not ex¬ 
tend ; such as treason, murder, robbery, and other 
heinous offences.^ The partiuaent began to exer¬ 
cise a judicial controul over episcopal courts. 
was not however till the beginning of the six¬ 
teenth century, according to the best writem, 
that devised its femous form of procedursb the 
appeal because of abuse.§ This, in the course of 

* Vdl]r,LnlLp.S34. fhnn, Wintiii J#i Da Clot, 

luStuti^LIL p.IS. IliMi m viaScbail XL Li. p.43S. Qfx- 
Dialt Eedb Fm;. L ii. p. 86. aier, Hiit. d« Fwut, t uti. p. 

t VUluaL L d. p. ISS. 310. BtiiMwticaafiacdariBWT 

t FleonNUitikiflsaiui Xtok, jma in » nuil tm cife, •Uch 
LiLp,tj3C Is&• fnwBt caiB till hte^wiiikmia 
«r BiMa a Mop Ui <tfLocba. 

iH M H lw( r | jU. dt »<i6iaiW»» f tojeiMr, 1. ffi. e. 33. Bnt. 
iWiHii d i ili tW . Ii vm rn n iiwdi d dnDfaittcd«f.Fmi>f(^L«.p. 
bjrtlwkiai M tebidatii^to 119. Fkaiv,lintitutiowitiD<9it 
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C^. tiai^ tte d^iiw of 

. pwer. ndt ^v«d aa effectiUtl''Umier 
EoraM. ag8iBat}$|bop(ttchi|ientB of Bjimtaal’ jiMsdittiSn, 
b'at^fow^lmclt ^in to the >% coaft th^ pStUr 
nri'if thoee c8Mei^wfai(4 by pteectiptitN^ lii&ti 
Etdksed by htw, had app^ftuhed to a d}l^ttt?‘itti|^ 


umnee.' Thus, testaraentbry, and area, 
Ifreaidegree, matrimoniai canaes wera decided 'by 
he parliament; aid in many other matters, that 
x>dy, being «the judge of its own competence/ 
larrowed, by means of the apped berausC of 
ibuse, the boundaries of the opposite jurisdiction.* 
Thu reidedial process appears to have been more- 
extensively applied than our English writ’of pro- 
hibitkm. The latter merely rc’^trains the inter- 
feredCC of the ecclesiastical courts in- matters 
which the law ha» not committed to them. But 
the parliament of Paris c onsi^ p^^d ij j s^lf , I a p pre- 
tieng. 

of the G^tican church :^nd interposed theapp^l 
because of abuse wbeneyer the.ijp^^aLcQgjrt, 

E»e 

cahonieu rules by which it ought to be go- 
. vemed.t 

UccliM of ■mile the bishops of Rome were losing their 
general influence over Europe, they did not gain 


Itkl;. 
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iDoie1^i[UiBatio»io Italy. ItutiufeedFaiHiAbkn Cf^, 
of sQuvi difficulty, whednettbey derived any «ib^ 
staatial advantage from their temponi^ princi> socbaa 
pality. For the lastthide (^nteries, it has^cer* 
taiolybeen conducive to the ^^^tenance of their 
spiritual supremacy, which, in the complicated 
lations of policy, might have been endangmed by 
their becommg the subjects of any particular sove* 
reign. 3ut I doubt whether their real authority 
over Christendom in the middle ages was not 
better preserved by a state of nominal dependence 
upon the empire, without much effective controui 
on one side, or many temptations to worldty ambi* 
tion on the other. Tha t covetou sness of temporal 
s way which, having long prompted their measures 
oftusurpatipn and forgery, seemed, from* the titne 
of Innocent 111. and Nicolas 111., to reap its 
gratification, impair^.the more essential parts of 
t he papal ai^^oyity. In the fourteenth and fif¬ 
teenth centuries, the popes degraded their cha¬ 
racter by too much anxiety about the politics of 
Italy. The veil woven by religious awe was rent 
asunder, and the features of ordinary ambition 
appeared without disguise. For it was no longer 
that magnificent and original system of spiritual 
power, which made Gregory VII., even in exile, 
a rival of the emperor, which held forth redress 
where the law could not protect, and punishsMftt 
where it could not chastise, which fell in some¬ 
times with superstitious feeling, and sometimes 
with political interest. Many mig^t believe that 
the pope could depose a schisou^c prince, who 
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CFtAP were‘disgiftted at his attacking an nnolfi^ing 
neighbour. As the cupidity of the clergy in re- 
FXCiEs. gard to,worldly wtate had lowered their (^araeter 
POWER, where, so the similar conduct of their head 
undermined the re^nect felt for him in Italy. The 
censures of the church? those excommunications 
and interdicts, which had'made Europe tremble, 
became gradually despicable as well as odious, 
when they Mere lavished in every squabble for 
territory, which the pope M-as pleased to make his 
own.* Even the crusades, which had already been 
tried against the heretics of Languedoc, were noM^ 
preached against all M'ho espoused a different 
party from the Roman see in the quarrels of Italy. 
Such were those directed at Frederic II., at Man- 
fred', and at Matteo Visconti, accompanied by the 
usual bribery, indulgences and remission of sins. 
Tlie pajial interdicts of the fourteenth century 
wore a different complexion from those of former 
tmes. Though tremendous to the imagination, 
they had hitherto been confined to spiritual ef¬ 
fects, or to sucli as were connected with religion, 
a.s the prohibition of marriage and sepulture. But 
Clement V., on account of an attack made by the 
Venetians upon Ferrara in 1309, proclaimed the 
wliole people infamous, and incapable for three 


• In IS'iO, I'na was putundrr 
an intrrdici fi>r havin|{ ronfermi 
ttie HKiiior) onthe count of Monte- 
leltro, and hr ordered, on pain 
of euoininunication, to lay down 
the poTemnient witliin a month 
Muraton ad ann A curioin atyle 


for the pope to adopt towards a free 
ertyt Six years tefoit the Vene¬ 
tians had lieen iQierdieted, because 
they would not allow their imitirs 
to hired hy the kinj; of Naples. 
Rut It would lie almost endless to 
quote CTeiy instance 
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genefitions of any office; then in'eveiyi 
part of the world, aabject to confisctUion, and! 
every Venetian, wherever he Jiuglit found, 
liaUe to be reduced, intcf slavery.* A bull b the 
sabe teiins was published ^ Gregory Xl. in 
1376 against the Florentines. 

From the termination of the schism,* as the 
popes found their ambition thwarted beyond the 
Alps, it was diverted more and more towards 
schemes of temporal sovereignty. Jn these we 
do not perceive that consistent policy, which re¬ 
markably actuated their conduct as supreme heads 
of the church. Men generally advanced ift years, 
and iKjrn of noble Italiim families, made the 
papacy subsen’ient to the elevation of their kin- 
(ked, or tQ the interests of a local faefion. * 'For 
such ends they mingled in the dark conspiracies 
of that bad age, distinguished only by the more 
scandalous turpitude of their vi/ics from the petty 
tyrants and intriguers with whom they were en¬ 
gaged. In the latter part of the fifteenth century, 
when ail favourable prejudices were worn away, 
those who occupied the most conspicuou.s station 
in Eurofie disgraced their name by more notorious 
profligacy, than could be parallelled in the darkest 
age that had preceded; and at the moment beyond 
which this work is not carried, the inva-sion of 
Italy by Charles Vlll., I must leave the pontifical 
throne in the possession of Alexander VI. 

It has been my object in the present chapter to 
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CHAP. brii^Vitbib the compass of a few hoars pdlr^al 
the substance of a great and interesting branch of 
EfcciSs. history;^not certainly with such ejrtensive reach 
powEH. as themubject might require, but from 

saurces of unquestioned cre’dibility. Unconscious 
of any partialities, that could give an oblique bias 
to my mind, I have not been very solicitous to 
avoid offence, where offence is so easily taken. 
Yet there is one misinterpretation of my meaning 
which I would gladly obviate. I have not de¬ 
signed, in exhibiting without disguise the usurpa¬ 
tions of Rome during the middle ages, to furnish 
materials for unjust prejudice or unfounded dis¬ 
trust. It is an advantageous circumstance for the 
philosophical inquirer into the ^history of ecclesi¬ 
astical dominion, that, as it spreads itself over the 
vast extent of fifteen centuries, the dependence of 
events upon general causes, rather than on transi¬ 
tory combinations jor the character of individuals, 
is made more evident,«and the future more pro¬ 
bably foretold from a consideration of the past, 
than we are apt to find in political history. Five 
centuries have now elapsed, during every one of 
which the authority of the Roman see has succes¬ 
sively declined. Slowly and silently receding 
from their claims to temporal power, the pontiffs 
hardly protect their dila^dated citadel from the 
revolutionary concussions of modem times, the 
rapacity of governments, and the growing averse¬ 
ness to ecclesiastical influence. But if thus 


bearded by unmannerly and threatening innova¬ 
tion, they should occasionally forget that cautious 
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policy wWch necessity has prescribed, if they chap. 
should attempt, an unavailing expedient! to revive 
institutions which can Ijp no lAger opetative, y eocles. 
principles that hav6 died a\w, theii defensive 
efforts will not be unnatural?’ nor oit^ht to excile 
either indignation or alarm. A calm, comprehen¬ 
sive study of ecclesiastical history, not in such 
scraps and fragments as the ordinary partizans of 
our ephemeral literature obtrude upon us, is per¬ 
haps the best antidote tb extra^-agaht apprehen¬ 
sions. Those who know what Home hasionce 
been are best able to appreciate what,she is; 
tlwse who have .seen the thunderbolt in the hands 
of the Gregories and the Innocents, will hardly 
be intimidated al*thc sallies of decrepitude,^ the 
impotent fiart of Priam amidst the crackling ruins 
of Troy. 
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THE CONSTITUTIONAL HISTORY OF ENGUNI). 


PART 

» 

The A»glo‘Sem CoJisttluticn-^Sietch of An^O’StfUh Httforp— 
Stcceum to 'tie Crom—Orden vj M^n—Tiuna and Cwls— 
IVtltmagaimt-^ Judicial System—Divmun inta^Hmiilnds-o- 
CmiHty~Court—Tiud by Jury—iti Aniuiuiiy mesHgaled—Lau’ 
if Fmk'fltdge—its tnml Stages—Qmtion if F&dal Tenant 
before tie Conyuetl, 

N/) unbiassed observer, who derives pleasure from 
the welfare of faiS'species, can fail to consider tiic 
long and uninterruptedly incriasing prosperity of 
England as the roost beautiful pheenomenon in the 
history of mankind. ^ OKroateijpinore pr^itious 
may impart tiA mere enjoyments 

of existence; but in fH^n region have the 
benefits that political visions can c^r been 
diffused over so extfnded a population; nor have 
people so w^ reconciled the discordant ele¬ 
ments of wealth, order, and liberty, ^ese ad¬ 
vantages are surely not owing to the soil of this 
island, nor to the latitude in which it is placed; 
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but to tfal spirit of its laws, from whfch, tfirou|^ CHAP.' • 
various ib^s^ the dfetracteristic ^udepeudei^ pin i. 
and industifounggs of our nation have been de- 
rired. The c^TO|^tjon,^^ei€fore, of Englan*d 
must be'd^hiquisitive Rifei^'all rountries, ihr* 
more to ourselves, an object of supenor interest;*' 
distinguished, especfalif. -air' it is from %11 fl%e 
governments of powerful nations which hislwry 
has recorded, by its manifesting, aftfer tihe lapse of 
several centuries, not merely no synfptom of irre¬ 
trievable decay, but a more expansive energy. 
Comparing long periods of time, it may be justly 
asserted (t|at the administration of government 
has prdgi^iveiy become more equitable, and the 
nrivileges of the subject more secure ;*and, though 
It would be both presumptuous and unwise to ex¬ 
press an onlimited confidence as to the durability 
of liberties, which owe their greatest security to 
the constant suspicion of thc'people, yet, if we 
calmly reflect on the present aspect of this coyn- 
try, it will probably appear, that whhtevcr perils 
may threaten our* constitution are rather from 
circumstances altogether unconnected with it tliau 
from any intrinsli defects of its own. It will be 
the object of the fio8uiQjf|bh|pter to trace the 
gradual formation of JjH^ ystcm of government. 

Such ai|{Ji|ive8tigation|Pli^rtia!ly conducted, wUl 
detect errors diametrically opposite; those in¬ 
tended to impose on the populace, which, on 
account if their palpable absurdity and the ill 
faith with which they are usually proposed, i have 
seldom thought it worth while directly to repel; 



m 


STA'^E OF EUROPE 


CHAP, and tliore D^hicln better infonped perMRsafe-apt 
PAHT f. ^ entertain, yaught from transient reading, and 
the missepresentftion^ of late^histofiiana, but 
’i^ly*re&i,ed by u e genuine teslitaony of ancient 
^ times. 

Bkeicb of * The Seven very unequal kingdoms of the Saxon 
oDtai^V Hdptarchy, formM sficcessivelyout (rf die coun¬ 
tries wrested from the*firitons, were originally 
independent of each other.* 'Several, times, how¬ 
ever, a powerful sovereign acquired a preponder¬ 
ating, influence over his ngigJibourB, marked per¬ 
haps by the payment of tribute. Seven are 
enumerated by Bede as having thus reigned over 
the whole of Britain; an expression which must 
be very loosely interpreted. »Three kingdoms 
became at length •predominant; those of Wessext 
Mercia and-Northumberland. The first rendered 
tributary the small estates of the South-East, and 
the second that of the Eastern Angles. But 
Egbert, king of Wessex, not only incorporated 
with his own monarchy the dependent kingdoms 
of Kent and Essex, But obtained an acknowledge¬ 
ment of his superiority Irom Mercia and Northum¬ 
berland; the latter of which, thcuigh the most ex¬ 
tensive of any Angio-tSaxon state, was too much 
weakened by its intemS divisioi^^ offer any 
resistance.* Still howevelr the kingdoms of Mer¬ 
cia, East Anglia, and Northumberland remained 
under their anciAnt line of sovereigns; nor did 
either Egbert or his five immediate successors 


* ChroDKOD SaxmicuB, 70. 
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assume tile ti^ of any oth^r (rrasm than CHAP. 
Wessea.* 

'The dek^uctileB of tho^ m^r statei was le* 
served for a different eiieiBy>. yAbout .the 
the eighth century the nort^ra pirates be^*to 
ravage the c(»8t of Efagland. Scahdinavia ex^ 

Mbited in that 'age & veiy^ingiilar contliliolr of 
society. Her population, continually redundant 
in those barren legions which gave it birti^- was 
cu.st out in search* of plunder upon the.ocean. 

Th )sc who loved riot rather than fa]nii\p em- 
birked in-large armaments under chiefs of legiti¬ 
mate authbnty, as well as approved valour. Such 
were the Sea-kings, renowned ia the stories of the 
North; the younger branches coAimonly of royal 
families,*who inherited, as it>were, the sea for 
their patrimony. Without any territory-but on 
the bosom df the waves, without any dwelling 
but their ships, these pnncely*pirates were obeyed 
by numerous subjects, And intimidated mighty 
nations.f Their invasions of England became 
continually more formidable; and, as their C(m> 
fidence increased, they began first to winter, and 
ultimately to form permanent settlements in the 
country. By their coaunand of tim sea, it was 
easy for th^ to haraft every part of’an island 


* AIM denODimlfli hmiadf t For Umo tlkiofr, or Sco- 
10 hu will, Ocadentalium .Saxo> king*, ovew and loKrektiog lub- 
ntm r(«; and Aaitmii aeVer gmi ^ I vroold refer to Mr. Twner'f 
him wv oUier name. But hii tan lliatoiy of the Aagio.SaMitii, m 
Edwaro the Elder takes the title which nduabla won almott every 

of Hex Ai^lorum oa hia toiiH. particalar that can illustnie our 

I'M. Nuimimau Angl».SasMi. id early amab will be fbund. 
liickei'i Theaaorua, voltii. 
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CHAP, presenting luch an extent of coast as Britain; 
the Saxons, i^ter a brave, resistance, gradually 
gave way, and ware op the brink of the same 
servitude or extermination which their own arras 

t e L I ^ 

had already broughit'^^pon the ancient possessors. 

From this imminent {ieril, after th^three de-' 
pendent kingdoms, Mercia, Northumberland, and 
East Anglia, had been overwhelmed, it was the 
glory of Alfred to rescue the Anglo-Saxon mo¬ 
narchy. Nothing less than the appearance of a 
hero so undesponding, so enterprizing, and so just, 
could have prevented the entire conquest of 
England'4d|^ he never subdued the Danes, nor 
became ndiier of the whole kingdom. The 
Thames, the Lea, the Ouse and the Roman road 
called Watling-street, determined the limits of 
Alfred's ^dominion.* To the north-east of this 


boundary were spread the invaders, .still denomi¬ 
nated the armies of East Anglia and Northumber¬ 
land; I a name terribly expressive of foreign con¬ 
querors, who retained their warlike confederacy, 
without melting into the' mass of their subject 
population. Three able and active sovereigns, 
Edward, Athclstau, and Edmund, the successors of 
Alfred, pursued the course of victory, and finally 
rendered the English monarchy co-extensive with 
the present limits of England. Yet even Edgar, 
the most powerful of the Anglo-Saxon kings, did 
not venture to interfere with the le^l customs of 
his Danish subjects. | 


• WittiiM, l^c$ Anglo^Suan. f Chronicon Saxon, pastun. 

|). <7 Cbnn. Saxon, p. 99, J Wilkioi, Lege* Angio^Saxon. 
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Under this prince, whose rare fortuAe as well as quapj 
jtt^ous conduct procnred him simame of 
Peaceable, the lun^om. afpeajp to have* reached 
its zenith of prosperitj. But ^ prematureji^tfa 
changed the scene. The m^ority a^d feeble cbh< 
racter of ^elred II. provoked fbsh incursions of 
ou enemies beyond* the German sea. * A long 
series of disasters, and the inexplicable treason of 
those to whom the public safety was entrusted, 
overthrew the Saxon linft, and established Canute 
of Denmark upon the throne. , 

The character of the Scandinavian i^ations was 
in some measure changed from whatsit had been 
during their first invasions. They fil'd embraced 
the Christian failli; they were consolidated into 
great kin|[doms; they had lost some of that preda¬ 
tory !fnd’ferocious spirit which a religion iliventwl, 
as it seemed, for pirates had stimulated. Those 
too w'ho had long been settlcd*in England became 
gradually more assiniilate'd.to the natives, wtoe 
laws and language were not radically different 
from their own. Hence the acce.ssion of a Danish 
line of kings produced neither any evil, nor any 
sensible change of polity. But the English still 
outnumbered their conquerors, and eagerly re¬ 
turned, wheil^an opportunity arrived, to the an¬ 
cient stock. Edward the Confessor, notwith- 


p. 83. In t0€4, after a revolt of pri.<on of diaicch, that the inlia- 
the NorthumbnaiH, Edvnrd the -oitanu from the liuniber, or at 
CoBfeasorrrncHcdthFlawaofCaK least the Tyne, to the FirUi of 
note. Chronic. Saxon. It teem* Forth, were diiefly Danes. 

DOW to bo ascertatoed by the com- 
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CHAP. Standing hU Norman favourites, was enaearea oy 
FAR^ the mildness ,of his character to the English na- 
wvw tion; and subsecpent miseries gave a kind of 
posthumous crediwto a reign “liot edS^rat either 
fot good fortune or'^^ government. 

In a stage of civilization so little ad^-anced as 
ewwn. that oT 'the Anglo-Saxons,’ and under circum¬ 
stances of such incessant peril, the fortunes of a 
nation chiefly depend upon the wisdom and valour 
of its sovereigns. No "free people, therefore, 
would entrust their safe^ to blind chance, and 
permit an uniform observance of hereditary suc¬ 
cession to |>revail against strong public expe¬ 
diency. Accordingly the Saxons, like most other 
European nations, while they ‘limited the inhe¬ 
ritance of the crown exclusively to dne royaf 
family, were not very scrupulous about its devolu¬ 
tion upon the nearest heir. It is an unwarranted 
assertion of Carte,* that the rule of the Anglo- 
Saxon monarchy was “lineal agnatic succession, 
the blood of the second son having no right until 
the extinction of that of the eldest.’’* Unques¬ 
tionably the eldest son of the last king, bemg of 
full age, and not manifestly incompetent, was his 
natural and probable successor; nor is it perhaps 
certain, that he always waited for an election to 
take upon himself the rights of sovereignty; al¬ 
though the ceremony of coronation, acconSpg to 
the ancient form, appears to imply its necessity. 


* Vol I. p. Blaclutniw hw sition; but bn knowledge of Eog- 
Ufaouied to prove ibe tame pcopo- bih hiitoi; win nther nperSctai. 
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But the public security in those tira& {ras tnougbt chap. 
incompatibie with'ai minor king; and the artihcial 
substitution of a regency, which stricter notions of 
hereditary^ht haye iirtrodu^d, liad never ee- 
curred to so rude a people, wus, not'to mentipn* 
those instances which the Obscure* times of th% 
Heptarchy exhibit, Ethclred I., a.s some .say, but 
certainly Alfred, excluded the progeny of their 
elder brother from tlie throne.* Alfred, in his 
testament, dilates upon, his own tjjtle, which he 
builds u{)on a triple foundation, the will of hi.s 
father, the compact of bis brother Ethclred, and 
the consent of the West-Saxon nobility.f • A simi¬ 
lar objection to the government of an mfant seems 
to have rendered Athelstan, notwithstanding his 
reputed illegitimacy, the public choice upon the 
death of Edward the Elder. Thus too the sons of 
Edmund I. were po.stponed to their uncle Edred, 
and, again, preferred to hisjssue. And happy 
might it have been for England if this exclusion 
of infants had always obtained. But upon’thc 
death of Edgar, the royal family wanted some 
prince of mature years to prevent the crown from 
resting upon the head of a child; J and hence the 
minorities of Edward II. and Ethelred II. led to 


•ChroniconSsutoi) p 95 Hume 
nyt, Iktt Ethelwald, who atr 
tempted to nuse aa psuneetMm 

T imt Edward the Bdet, wai ion 
EthelberL The Saxon (^ro- 
nide only calls him the itii»’i 
coana; mich he would ha as the 
•on of Edicirad 


t SpelnUB, Viu Alfitdi, .Ap¬ 
pendix. 

I According to the hiitonan of 
RaiBKy,a ion of intenegnum took 
lace on Edpr’e death, hn lon'i 
irth not beine thourtt nitHient 
10 gtie him a dear ri^t daring in¬ 
fancy. 3 Gale, XV %npt. p. 413. 
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CHAP, nusfortnnflfcjwhich overwhelmttd lora‘tiine%otii 
the house of Cerdic and the English nations ■* *' 
SJIii TheAnglo-'Saxon monarchy, during its eariier 
F^wH period, seems to bWe suffered, but Uttile from'that 
in^M^of' inpubhrdination amW the shperior nobility, vriiich 
ended indismtembeVingthe empireofCharleraajgne. 
Such jiings as Alfred and- Athelstan were not 
likely to permit it. And the English counties, 
each under its own alderman, were not of a si*e to 
encourage the usurpation^of their governors. But 
when the whole kingdom was subdued there arose, 
unfortunately, a fashion »0f entrusting great pro¬ 
vinces M the administration of a single earl. Not¬ 
withstanding their union, Mercia, Northumberland 
and East Anglia were regarded in some degree as 
distinct parts of the monarchy. A diffrence o5 
laws, though probably but slight, kept up this 
separation. Alfred governed Mercia by the hands 
of a nobleman who had married his daughter 
Ethclfteda; and that lady, after her husband’s 
death, held the reins with a masculine energy till 
her own; when her brother Edward took.the pro¬ 
vince into his immediate command.* But from 
the wra of Edward ll.’s accession, the provincial 
governors began to ofjrpower the c«yal authority, 
as they littd done upon the continent. Ei^land 
under this prince was not far removed frcaij tlie 
condition of France under Charles ^e Bal^ In 
the time of Edwar^-the Confejsor, tliiS^^ole 
kingdom seems to have been divided ^ong five 


lliromci n 8*xoii 
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euii,* duree of wkw weT«\)dwik «ad fait not 
Harold wd Tostig. It cannot be wondered at, 
that the royal line was soon supplanted by the 
most powerful and popular ^ these feadersr'a 
prince well worthy to have founded* a new dy-' 
nasty, if his eminent qualities had )M)t yielded to 
those of a still more illustrious enemy. , • 

There were but two denominations of persons 
above the class of servitude, Thanes and Ceorls; 
the owners and the cultivators of |pnd, or rafhcr 
perhaps, as a more accurate distinction, the gentry 
and the inferior people, n Among all the noVthem 
nations, as is well known, die weregild,*or com¬ 
pensation for murder, was the standard measure of 
the gradation.s of society. In the Anglo-Saxon 
■laws. wq|iad two ranks of freeholders; the-hrst, 
called King's Thane.s, who.se lives were valued at 
1200 shillings; the second of inferior degree, 
whose composition was lialf that sum.t That of a 
ceorl was 200 shillings. .The nature of this dis¬ 
tinction between royal and les.ser thanes is Very 
obscure; and I^hall have something /norc to say 
of it presently. However the thane.s iti general, 
os Anglo-Saxon gentry, must have been \ery 
numerous. 4 Inw of Ethelfed directs the shenfi' 
to take twelve of the chief thhnes in every hun- 


* Itt IfUti cart (eorl) meant' the epnquett, it tupeneded aliofic- 
ongiMj^^utn •( birtli, ai iJw the ancient title. S<-hlcn'ii 

oppoaed to't]|#ceor{. Itwunota Ttihsof Honour, eol in. p StH. 

title ofolGiwtfll the ejemiih cen- (edit Wilkin/,') and .tnKlo-.Sa*on 
tu 7 , wh^ was UMd*aj eyngny- w riiim!« pmsim 
mous t* aUermitt, for a goremor f Wiltiiu, p 40 41 M 72 
of a county or province. Afiri loi 
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av9,beniQl]^.Qfiu8tiBii.* 
pjikri An<Lfr«^,J> 9 ffies%-bpok. we va^y, ,epljl^j..^t 
w«*/ toej^d formed a ^etty large class, ^ Jl^$, ia 
^‘^S! counties, undp Edward, the Confessoi.f .• , 
coBditigp • ,fhe*com^sjtionVor the Hfe of, a ceorl Fa^,ia#. 
efthecMrii. said,*200 shillings. If this pfpportl^tt jtO' 

the valu^ of a thane points out the subordipaftioD 
of ranks, it certainly does not exhibit the lower 
freemen in a state of complete abasement. The 
I ceorl was not l)ound, as far as appears, to the land 
. which he cultivated he was occasionally called, 
upon to bear arms for the publip safety; § he was 
(protected against^jersonal injuries, or trespasses on 
his land; 11 he was capable of property, and of the 
privileges which it conferred. If he came to pos¬ 
sess five hydes of land, (or about' GOO acrps,) with, 
a church and mansion of his own, he was entitled 
to the name and rights of a thane.^l I am however 
inclined to suspect, that the ceorl were sliding 
mote and more towards a state of servitude before 
the conquest.** The natural tendency of such. 


•Wflfcins,p nr 
f Book been 

compilra by difTmnt sets con- 

muiiontn, dwir i*nguaf(e bu 
MOMtiacs varied in dcKribinic the 
mne fla si^ p craoni. The Uberi 
dBpn we Sad ronti. 
nual menW ia tone counties, 
wtitpeihajie aoi diflinant Auin the 
idaiai, vbo occur in other places. 
But this subject is very obscube; 
and a clear apprehensioa of the 
classes of locitty muitioned m 
Donetday iocids at p^ni unat- 
tamaWe. 


I Wes Alfredi, c. 33. in Wil¬ 
kins. Hus teat It nol aneqaifocal ; 
and I confess that a law of Jna (c. 
39 ) has rather a eontrair appear¬ 
ance. " 

5 Leges Inw.lc. 51. ibid. 

B AIM, c. 31..3S. 

Leges Atitelsuni, p. ro, 

** If the iiwe M ,4iir Om 
name of Wiiliatn ere, ee 'is gene- 
»IIy supposed, those of bii i^e. 
cessor Edwtid, they were awead* 
SDoexed to the sot), p. $is. 
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change in FVance, l^s to this cobj^u^ l^nd 
air it was part of those singular reguiatiqps which 



were devised for ithe 'presemtion of idteifial 
peace, that every man*should be enrolled in some’ 
t^tiuttg, and be dependent t^n somcflord, it watf 
not very easy for the ceorl to exercise the* privi-| 
l^e'(if be possessed it) of quitting the soil upon* 
whibh he lived. 


Notwithstanding this^ I doubt whether it can 
be proved, by any audiority earlier*^han tljat of 
Glanwl, whose treatise was written about 1180, 
that the peasantry of England vreae reduced to that 
extreme debasement, which our law-books call vil- 
lenage, a condition which left them no civil rights 
with respect to their lord. For, by the la\^ of 
William the Conqueror, there was still a composi¬ 
tion fixed for the murder of a villein or ceorl, the 
strongest proof of his being, as,it was called, law- 
worthy, and possessing a rank, however suboi^i- 
nate, in political society. And this composition 
w^ due to his kindred, not to the lord.* Indeed, 
it seems positively declared in another passage, 
that the cultivators, though bound to remain upon 
the land, were only subject to certain services.! 
Again, the treatise denominated the Laws of Henry 
I., which, though not deserving that appAtion, 
must be considered as a contemporary docb^nt, 
expresdy mentions the twyhioder or villein as a 


* Wntiu, p 321. 
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^jHAftjfreeman.* ‘Nol^y can doubt tfet tBe fiUaai 
Awn ^ Domesday Book, who are always 

wvw distinguished from the serfs of the demesne, were 
tilt cfcrls of Angli^Saxon law.f And I presume 
^ that the socmen, who so fI^ue^tly occur in tiuit 
|\ecord, thoit^ far more tn some counties thau in 
lothers* were ceorls more fortpnate tban the reat. 
Who by purchase had acquired freeholds, or hy 
mrescription and the indulgence of their lords had 
pbtained such a property in the outlands allotted 
|o dipm, that they could not be removed, and in 
>any instances might dispose of them at {dea> 
ire. 1'hey are the root of a noble plant, the free 
socage tenants, or English yeomanry, whose inde¬ 
pendence has stamped with, peculiar features 
both our constitution and our national chuacter.‘ 
Beneath the ceorls in political estimation were 
the conquered natives of Britain. In a war so long 
and so obstinately, maintained as that of the Bri- 
tops against their invaders, it is natural to con¬ 
clude, that in a great part of the country the 
original inhabitants were almost extirpated, and 
thaf> die remainder were reduced into servitude. 
This, till lately, has been the concui^t opinion of 
our antiquaries; and with some qualification, 1 do 
not sec why it should not still be received. In 
every kingdom of the continent, which was formed 
by the northern nations out of the Roman empire, 
the Latin language preservied its superioiity, and 


lln/iil* ni 


* liPgei Ui-nr 1 c 70 and 7C t Sumocr on CaTelkind, p 74. 
in Wilkiin.' 
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hag huch more been dompted throagfa igiibranoe cif Ae>' 
and want of a standard, than intermingled with 
their (Hnginal idiom. But our own language is, 
and has been from the eariiast times aftdr l3ie 

« • - 11 rrf • • 1 •!. 1 • UOHSR 

8aX(m conquest, essentially leutonic, and of the 
most obvious affinity to thole dialecft which ar^ 
spoken in Dennmk tmd Lower Saxcmy. ' With 
snch as are extravagant enough to controvert so 
evident a truth it is idle to contend; and those 
who believe great part of our language to be bor« 
rowed from ^e Welsh may doubtless infer, that 
great part of our population is derived from the 
same source. If we look through the subsisting 
Anglo •Saxon records, there is not very frequent 
mentioD of Britisl) subjects. But some undoubt¬ 
edly there were in a state of freedom, and ‘pos¬ 
sessed of landed e.state. A W'elbhraan, (tliat is, a 
Briton,) who held five hydes, wa.s raised, like a 
ceorl, to the dignity of tbane.t In the compost* 
tion, however, for their lives, and consequently in 
their rank in society, they were inferior to the 
meanest Saxon freeman. The slaves, who were siirei. 
frequently the objects of legislation, rather fof the 
purpose of ascertaining their punishments, than of 
securing their rights, may be presumed, at least 
in early tiroes, to have been part of the conquered 
Britons. For though his own crimes, or Ae ty¬ 
ranny of -Others, might possibly reduce a Saxon 
ceorl to this condition,'!' it is inconceivable that the 
lowest of those who won England with their swords 

• Legn Iiw^ p la L«{r Atlielit t 1"*, c. 21. 
p.71. 
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cs Af. shoul^ In tbe e^^lishment of the new kmgd|>ms 
VAM1 de^tntc of personal libeky! 

Tbe gpeat council by which an‘Anglo-Saxon 
kfilg ^as guided in all the main acts of govern- 
Th* wW of Wittenagemot, or the 

MgwnoL Assembly of'the wise Inen: All their laws express 
the assent of this council; an4 there are in^t^^s^ 
where grants made without its concurrence have 
been revoked. It was composed of prelates and 
abbots, of the aldermen of shires, and as it is gene¬ 
rally expressed, of the noble and wise men of the 
kingdom.* Whether the lesser thanes, or inferior 
proprietbrs of lands were entitled to a place in the 
national council, as they certainly were in the shire- 
gemot, or county-court, is not easily to be decided. 
Many writers have concluded, from a passage in* 
die History of Ely, that no one, however nobly 
born, could sit in the wittenagemot, so late at least 
as the reign of Edjyard the Confessor, unless he 
possessed forty hydes of land, or about five thou¬ 
sand acres.f But the passage in question does 
not unequivocally relate to the wittenagemot; and 
being vaguely worded by an ignorant monk, who 
perhaps had never gone beyond his fens, ought not 
to be assumed as an incontrovertible testimony. 
Certainly so very high a qualification cannot be 
supposed to have been requisite in the kingdoms 
of the Heptarchy; nor do we find any collateral 


• Anglo-Suoo. in Wil- obtineret, licet nobilii eitet, inter 
kiMijmim proem* tunc nummn non potait 

t wootam illo quidngmU by- S Senptotet, p. $13. 
danim tetic dominium minimt 
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evi^en^ tocpnfirm'the hypotiit^. 'If, however, CfiAP. 
all tlw body of thanes or freeholds were admis- j 
aible to the wittenagemot, it is unlikely thatjlbe 
privilege should haVe.been ful^fy exercised.. Very 
few, I believe, at present, i|aagine that there \m * 
any representative system ui that age; much less 
that the ceorls or inferior freemen had the smallest 
share in the deliberations of the national as¬ 
sembly. Every argument, which a spirit of con¬ 
troversy once pressed fnto this senice, has long 
since been victoriously refuted. • 

It has been justly remarked by Iliync, that jwiicitr 
among a people who lived in so simple a manner 
as tlie Anglo-Saxon.s, the judicial |)ower is always 
,of more conseqifrnce than the legislative. . The 
lilKJrties’of these Anglo-Saxon thanes were chiefly 
secured, next to their swords and their free spirits, 
by the inestimable right of deciding civil and cri¬ 
minal suits in their own county-court; an institu¬ 
tion which having survived the Con(|ue8t,»and 
contributed in no small degree to fix the liberties 
of England upon a bread and popular basis, by 
limiting the feudal aristocracy, deserves attention 
in following the history of the Briti.sh constitution. 

The division of the kingdom into counties, and Oituwit 
of these into hundreds and decennaries, for the 
purpojse of administering justice, was not peculiar 
to England. In the early laws of France and 
Lombanlj’, frequent mention is made of the hun¬ 
dred court, and now and then of tliasc jieUy 
village-magistrates, w'ho in England were called 
tything-men. It has been usual to ascribe Ui« 
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estaU^hmefct system amoi^ our 'ISibtott 

ancestors' to J^ed, upon the authority of In- 
gp^us^ a*writer contemporary^ with the Conquest 
.But qeither the b^ographefW Alfred, Assenus, 
ndr the existing la^ of that prince bear tes¬ 
timony to the fact. With respect indeed to^’lhe 
division of counties, and their government by 
aldermen and sheriffs, it is certain, that both 
existed long before his time;* and the atmost 
that can be supposed, is' that he might in some 
instances have ascertained an unsettled boundary. 
There dpes not seem to be equal evidence as to 
the antiquity of the minor divisions. Hundreds, 
I think, are first mentioned in a law of Edgar, and 
tythings in one of Canute-t ‘But as Alfred, it 
must be remembered, was never master of mwe 
than half the kingdom, the complete distribution 
of England into these districts cannot, upon any 
supposition, be refCiTed to him. 

There is, indeed, a cfrcurastance observable in 
thi.s division which seems to indicate that it could 
not have taken place at one time, nor upon one 
system; I mean the extreme inequality of hundreds 
in different parts of England. Whether the name 
be conceived to refer to the number of free fami¬ 
lies, or of land-holders, or of petty vills, forming- 
’ so many associations of mutual assurance odrank- 
pledge, ontuan hardly doubt that, when tro term 


* Counttn, u well u llle«)de^ mer, howerer, telen to dtem u u 
man who pnsided om Uwm, m ancient mnitiilioD: quantur oen- 
mentioned in the laws of Ina, c 36. tnrw coneenlns, ikut anten inlr 

t Wilktna,p.8T. 136. Ilieibr* tutument. 



DURING THE lilllftL^AGi:^ 

««B fint applied, a hiuidred'Aoatf or o&et <if elM^« 
these were compriEed, at an reckoning, 

within die district Byit it is impossiU^ to recon* ^rvrw 
eile the varying sfife of hundreds tq any'sifi^e 
hypothesis. The county of Sussex pontains sixty* * 
five; that of Dorset fofty-fciree; wh*iie YorkdiiA 
has only twenty-six;* and Lancashire buf six. No 
difference of population, though the south of Eng¬ 
land was undoubtedly far the best peopled, can be 
ciHiceived to account for so prodigious a disparity. 

I know of no better solution, than that thp divi¬ 
sions of the north, properly called wapentakes,* 
were planned upon a differentsystem.and obtained 
the denomination of hundreds incorrectly, after 
the union of all England under a single sovereign. 

• • Assuming, therefore, tlic name and partit'iun of 
hundreds to have originated in die southern coun¬ 
ties, it will rather, 1 diink, appear probable, that ' 
they contained only an hundred free families, in¬ 
cluding the ceorls as well as their landlords. If 
we suppose none but die latter to have been' 
numbered, we should find six thousand thanes in 
Kent, and six thousand five hundred in Sussex; a 
reckoning totally inconsistent with any probable 
estimate.t But though we have little direct testi¬ 
mony as to the population of those times, there is 
one imssage which falls in very sufficienUy with 
die fmmer supposition. Bede says, d|ht the king¬ 
dom of the South Saxons, comprehending Surrey 


* Lcgci Edwaidi Coofeu. c. 33. tin, m small ai to n-ii<lrr Uiit lup- 
• t It would be eaay to ueoliua pomuoa quite ralituloui 
laitKoUr huudredt m itior ooun- 



9lj^, l|iLTflaP £UI10PB 

C1M«. SilfiejKttotitainq^ SMidn*^ 

^^Cfiupty«f8«»s8e* i»'divided itito 
sixty^fivciFlHUulfeda^ which- qomcflat.lehrt.doseii 
eQWg| to, prove, free^fi(anUes,.ralher'iUft' 

*' pmimetoni> were toe subjects of that 

And tois is ‘the iaterpretation of 'Du Cange'ahd 
Munatdri; as to the Gentenie'aJid Decanis^tiieir 
own ancient laws. 

I cannot but feel some donfl^notwithstaliiiig - 
a passage in toe laws ascribed to Edward the €011^ 
fessor,? whether the tything-man ever posses^ 
any judicial magistracy over his small district. 
He was, more probably, little different from a petty 
constable, as is now the case, I believe, wherever 
that denomination of office is preserved. The 
court of toe hundred, not held, as on the continent,' 
by its own centenarius, but by the sheriff of the < 
county, is frequently mentioned in the later Angto- 
County- Saxon laws. It wasy however, to the county-court 
that„aa English freemaii chiefly looked for the 
maintenance of his civil rights. In this assembly, 
held monthly, or at least more than once in thei 
year, (for there seems scone ambiguity or perhaps 
fluctuation as to this point,) by the bishop and the 
earl, or, in his absence, the sheriff, the oath of al-> 
legiance was administered to all freemen, breaches - 
of toe peace were inquired into, crimes were inve^ 
tigated, and qlaims were determined. I assigi aS 


* LegN Edwardi Coafeu. p.303. gio-Snxon documeno contain u to 
Nothme, ni br u I know, con- the judicial anangeinenli of dmt 
finiii IMS poangt, which htrdly perm 
ulliea with what ite gwioiM ^ 
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1,1 

tlMw.fuiH 3 tMM> 4 fae<KpntyMeo^ tijtoiii the wp** ClUf. 
po^ota no other snbsuted •dwing the Baxon ‘ 
tuaek, and that the eepai^tion ff the sheriff’s toorn 
fqfMhrimiaai jurisdiction had apt yet taken pla^, 
wych» however, I cannot pretend tc^detemiioe.'^^-, • 

■A veiy- ancient Saxon* inltrnment, *recofdmg a*aiH ■> tu 
suit in||n county*«)urt under the reign of t^ute; 
has been publishe^y Hickes, and may be deemed 
wmrthptof a literslhinslatioB in this place. “ It 
isjnade known by this writing, that in the shire* 
ge^ (county-court) held at Agelnothes-stane, 
(Aylston in Herefordshire,) in the reign of Canute, 
there sat Athelstan the bishop, and Ranig the ’ 
alderman, and Edwin his son, and Leofwin Wul- 
fig’s son; and Thnrkil the White and Tofig came 
there on»the king’s business; and there were 
Bryning the sheriff, and Athelweard of Frome, 
and Leofwin of Frome, and Goodric of Stoke, and 
all the thanes of Herefordshire.* Then came to the 
mote Edwin son of EnneaMfne, and sued his mother 
for some lands, called Weolintun and Cyrdeslea. 

Then the bishop asked, who would answer for his 
mother. Then answered Thurkil the White, and 
said that he would, if he knew the facts, which he 
did not. Then were seen in the mote three thanes, 
that belonged to Feligly, Fawley, (five miles from 
Ajjdston,) Leofwin of Frome, dSgelwig the. Red, 
am Tlunsig SUegthman; and they went to her, 
and inquired what she had to say about the lands 


* Dim point is obscure; bull Ssxon tews distingaiib ibe attl 
do not pereein that the Anglo, froa the cnninsl inteuuil. 
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.CHAP, which her ^nclenpEied. She said that had ib 
PARTI. tteloo^ to him, and fell into a n^ie 

Mis^ passkm against h& son, and calling for JLeofl^a 
lunswoman, t|ie wife of Thuridl, thus wake 
* to her befoiie themj * Tl^ is Lei^eda my iW 
woman, to whom 1 give iny lands, money, dothes, 
and whatever 1 possess after my life:’ and this 
said, she thns spake to the thanes: * Behave like 
thflaes, and declai^.my mess^ to all the good 
men in^the ntote, and toll them to whom 1 have 
given my lands, and all my possessions, and nothing 
to my son;’ and bade them be witnesses to this. 
And thus they did, rode to the mote, and told ail 
the good men what she had enjoined them. Then 
Thurkil the White addressed the mote, and re¬ 
quested all the thanes to let his wife have'the lands 
wliich her kinswoman had given her; and thus they 
did, and Thurkil rode to the church of St, Ethel- 
bert, with the leave and witness of all the people, 
and had this inserted ih a book in the church.”* 
It may-be presumed from the appeal made to 
the thanes present at the county-court, and is 
ctmiirmed by other ancient authorities,'}' that all 
of them, and they alone, to the exclusion of 


* Uickctit&uriatioEputdans, 
p.4. m Thesaurus AnUquiUtum 
eepicntnon. wl. iii. Bmre the 
ooHqBes(,saysUuiAoo,(oii Couib- 
lkroB,p 509 )giiiit5 wen enrolled 
in the shire-bwlt in public ^iie 
mote, after proclamation mode for 
any to come m that could daun 
tlie lands conieycd; and this was 
as inceemble as the modem ftne 
with piodaiaalions, or recovery. 


This may be so; bat the county- 
coiut has at least long ceased to 
be a court of reemd; agAWm 
would ask for proof oT the 
tion. The book kept in the chimdi 
of St. Etfaeibert, wherein TliuridI ii 
said to have inserted the proceed¬ 
ings of the couniy-oourt, may or 
may not have been a public teoord. 

f Id.p, 3. Leges Benr.Pttmi, 
c. 30. 
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DURING THS WIDbLS ^CES. 

iofeiior fireemeb, wete ihe juc^ olf ^vit ooaAni>- chap. 
Tpnies. The lattn- indeed were q^led upon to 
attend its meetings, or« in the language of our 
piefent law, were Aii^rs to ti^e coortHaLod ft 
peltil to be absent. But this was qp account \>f ~ 

other duties, the oath o[ aflegiance which they 
were to take, or the frank-pledges into which they 
were to enter, not in order to exercise any judicial 
power} unless we conceivef;!)iiat the disputMof 
the ceorls were decided by judges'of thgir own 
rank. It is more important to remark the crude 
state of legal process and inquiry, which this 
instrument denotes. Without any regular me¬ 
thod of instituting or conducting causes, the 
county-court seems to have had nothing to re- 
wmmend it but, what indeed is no trifling matter. 


its security from corruption and tyranny; and in 
the practical jurisprudence of our Saxon ances¬ 
tors, even at the beginning o^ the eleventh cen¬ 
tury, wc perceive no advs&ice of civility and skill 
from the state of their own savage progenitors on 
the banks of the Elbe. No appeal could be made 
to the royal tribunal, unless justice was denied 
in the county-court.* This was the great consti¬ 
tutional judicature in all questions of civil right. 
In another instrument, published by Hickes, of 


t gge of Ethelred II., the tenant of lands which 
e claimed in the king’s court, refused to submit 


• Leg(« Eadgari, p. 7T.; <V Anglo-Siion, though posterior io 
«sti, p. 1S6.; Hearici Primi, c. the conqo«i ; their ipint being 
34, I qgnto the latter fredy «» peifccUy of the furaier penod. 
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iTf; )ill* III' • -I'' >Hu^ 1 {/■ 'll'It 11/ li '/i.P-'iil’l 

ilm. iijrt ftf' '“'"'‘y!, 

rjjhere were, howevcfj, royajlJy^, 
'^5^* either by way of .aopes^l.from th^ 

‘ ’ ^c^prjts, or ia e^ceptpd oiaes, formed a pa^ap^pt 
judicature*; but how their court was compo^^l 
under the Anglo-Saxon sovereigns, 1 do not pre¬ 
tend to assert.f 

It has been a prevailing opinion, that trial by 
jury may be referred to tne Anglo-Saxon age, an4 
common tradition has ascribed it to the wisdom 
of Alfred. In such an historical deduction of the 
English government as I have attempted, an insti¬ 
tution so peculiarly characteristic deserves every 
attention to its origin; and 1 shall therefore pro¬ 
duce the evidence which has been supposed to 
bear upon this most eminent part of our judicial 
system. Tlie first text of the Saxon laws which 
may appear to have such a meaning is in those of 
Alfred. *'If any one‘accuse a king's thane of 
homicide,* if he dare to purge himself (ladian), let 
him do it along with twelve king’s thanes. Jf 
any one accuse a thane of less rank (Isessa maga) 
than a king’s thane,-let him purge himself along 
with eleven of his equals, and one king's thaneV’ji 


* D'usertalio F.pistotans, p 5. had a judicial anthontr. 
t Madox, Uaior; of Ac Ei- Canub, p. 135, 13<L UilliBl^ 
cliitiuer, p. GS. «iU not admit the cnsis, p. 469- Chron. Srara. 
exiiinM of any court auatogoot 149. Id the Legea lleor. ITv. 

to the Cuna R«k" 

quest; alt ple« being detennined local jnnsdicuons are denned, as 
in the county. There are howeTcr tociimmal mattera, and leem to 
several lustaiiccs of decisions be- have been Httie diaiiged siiiM llto 
fore the king: and in some cases icigo of Cneoie. p, 135. 

It seems tim the wittenagemot t Lego* Alftedi, p. 47 
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' ■•'.‘I, 

TTiisfew, which Nicholson cbotcnds^ can‘mean chap. 

byjoty, harf'been refe^'*l) 3 f 
Hick^s that ' ancicDt usaj^'of '(tompui^^ojn| 
where th6 accused,sustained his own feti iJy 
of a number of* his friends^ whb pledged * 
ihhir 'knowledge; or at Jeait' their belief of his* 
Inhoctence.* ' 

Ih the canons of the Northumbrian clci^jr, we 
read as follows: “ If a king’s thane deny this, 

(the practice of heathen^superstitioijs,) let twelve 
be appointed for him, and let him take twelve of 
his kindred, (or equals, mga,) and twelve British 
strangers; and if he fail, then let him pay for his 
breach of law twelve half-marcs: If a landholder 


(or lesser thane) deny the charge, let as many of 
his equal^, and as many strangers be taken as for 
a royal thane; and if he fail, let him pay six 
half-marcs: If a ceorl deny it, let as many of his 
equals, and as many strangers be taken for him as 
for the others: and if he fail ^®t him pay twelve 
orae for his breach of law.”t It is difficult at first 
sight to imagine, that these thirty-six so selected 
were merely compurgators, siojpe it seems absurd 
that the judge should name indiiferent persons, 
who without inquiry were to make oath of a 
party’s innocence. Some have therefore con¬ 


ceived, that in this and other instances where 
4Pf>urgatore are mentioned, they were virtually 
jnors, who, before attesting the facts, were to 


* NicholMMi, Pre&tio lA LegM t Wtlkiu, p. too. 
Asri^Euoii. WiUluisii, p. 10. 

IlKta, Dawrt aUo Eputolm 
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• 

CHAP, inflirar theif bonsci^nees by inveH^atiiig 

PAW I ®‘'‘® however passages in tigSaxon kws 
nearly paralWl to that jnst quoted|%hicii settn 
i&ooia|ii&ibI^withthuBd!Srpteta^ ffebStfeysa 
' har of Atfielstan, If any <toe ckuBMd a stray ox 
«8 his own, ‘five of hib neigbbontt'were to hb iaS'- 
signed, of w'bom one was to maifitain the claim¬ 
ant’s oath.* Perhaps the principle of these rego- 
latioifB, and indeed of the whole law of compur¬ 
gation, is to,be found ip that stress laid upon 
general character, which pervades the Anglo- 
Saxon jurisprudence. A man of ill reputation 
was compelled to undergo a triple ordeal, in cases 
where a single one sufficed for persons of credit; 
a provision rather inconsistent with the trust in a 
miraculous interposition of Prondence v^hich was* 
the basis of that superstition. And the law of 
frank-pledge proceeded upon the maxim that the 
best guarantee of every man’s obedience to the 
government was to be sought in the confidence of 
his neighbours. Hence while some compurgators 
were to be chosen by the sheriff, to avoid partiality 
and collusion, it was still intended, that they 
should be residents of the vicinage, witnesses of 
the defendant’s prel^us life, and competent to 
estimate the probability of his exculpatory oath. 
For the British strangers, in the canon quoted 
above, were certainly the original natives, nMilfi 
interroingled with their conquerors, probably, 
in the provinces north of the Humber than else- 


* LfKCs Aihebum, f. . 
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vriftfe, aad stUl denolninated fttrangprs, bb 'the cua.p. 
distmctioii ^Bces was not done away. 

ifinthumhaacewedonotfeeldurselveswar- wv%/ 
ranted to infer the ^iettoce trial jury* atiti 
less.Bfaall we find eftn an analogy tb it in^o* 
article of the tr||||ty betweeif £nglairtl*and Wales^ 
dming the rei^W Ethelred IL ** Twelve per* 
sons skilled in the law (lahmea), sbc Bogiish and 
six Welsh, shall instruct the natires of each eoun* 
try, on pain of forfeiting,their possessions, if, ex¬ 
cept through ignorance, dicy give false infor- 
mation.’'* This is obviously but a regulation 
intended to settle disputes among the Welsh and 
English, to which their ignorance of each other’s 
customs might give rise. 

• By a l^w of the same prince, a court was to be 
held in every wapentake, where the sherifiP and 
twelve principal thanes should swear that they 
would neither acquit any criminal, nor convict any 
innocent person.j It segns more probable, that 
these thanes were permanent assessors to'the 
sheriff, like the scabmi so frequently mentioned 
in the early laws of France and Italy, than jurors 
indiscriminately selected. This passage, however, 
is stronger than those whislc have been already 
adduced; and it may be thought, perhaps, with 
justice, that at least the seeds of our present form 
oltteial are discoverable in it. In the history of 
Ely, we twice read of pleas held before twenty- 
four judges in the court at Cambridge; which 


* LfgH Ethelredi, p. 12i. 


t p. 117. 
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mtf or jteflon; 

• < 

CHAP, sedms'to h^TObeenWaed out a|^entl a^- 

imi . „ 

'-vw But the nfearest approach toUwguiap juty, 
which has been preserved m qur scanty memoriiJs 
‘oithe AngU*Saxon age, occurs in the history d* 
ithe monastery of Ramseys. A caqfltoversy routing 
to landa between that society and a certain noiide' 
man was brought into the county-court; when 
each party was heard in his own behalf. After 
this cotnmenpement, on account probably of the 
length and difficulty of the investigation, it was 
referred by the court to thirty*six thanes, equally 
chosen "by both sides.f And here we begin to 
perceive the manner, in which those tumultuous 
assemblies, the mixed body of freeholders in their 
county-court, slid gradually into a mo^e steady* 
and more diligent tribunal. But this was not the 
work of a single age. In the Conqueror's reign, 
we find a proceeding very similar to the case of 
Ramsey, in which the suit had been commenced 
in the county-court, before it was found expedient 
to remit it to a select body of freeholders. In the 
reign of William Rufus, and down to that of 
Henry II. when the trial of writs of right by the 
grand assize was introduced, Hickes hasdiscovered 
other instances of the original usage.;]; The lan> 
guage of Domesday Book lends some confirma* 
tion to its existence at the time of that survey; 
Ifitd even our common legal expression of trial by 

*Hiit.E]Kniii, inCtle'aScnp. ; HidMii Dinertitia fciiitfr. 

torn, I. lit. p. 471. and 478. Uuii, p. sa. 38. 

tUia.B«ait7, id. p. 413. 



wsocwno: w^MS'AijEs. 4^ 

w^n literally^pftpMtt*; • < ’ 

^ la fa ilK ig^bfei^TOiioas tptni|«i> wKieli 1 
4mM^«BtiNiv*it'»4iaf)biaible'*Q<^^ Iw itiddt 
wilj kl hr t^ M fc reDeegiVett t»twdTig;^<diie'<A^^ 
tifitallf it-,*IB i|MiBgAhe*fuilD^ eitW of judge# 
aiMbmpui|;ator&'<<<Thi# wss^ nc%^ctiiiU’«1it»*'£bg> 
lend/ Sjpelmail'has produced* instancee 6f 
ieiif the edrly Gertnan Itni'S. And that namtier 
BMDia tb’ have been regarded with equal veae- 
ntioa iirSoandinavia.* It is very iinmateriai frtun 
vlii^ caprice or supentittoo this })redilectioa 
woee. But it* general prevalence shews \hat, in 
searching for the origin of trial by jury, we can¬ 
not rely for a moment upon any analogy which 
the merejnumber attbrds. I am induced to make 
this observation, because some of the passages 
which have been alleged by eminent men fot 
the purjHwe of establishing thf existence of that 
institution before the conquest, seem to havd 
little else to support them. 

■ There is certainly no part of the An^lo-Saxoh irf 
polity which has attract^ so much the notice of piojg,, 
modetti times as the law ^nk-pledge, or mu¬ 
tual dBsponsibility of the meihber* of a tything for 
eadi otWer’s aWding the course of justice; 'ITtis, 
like the dtftribution of hundreds and tythings 
rtfkB!8ehred,'4nd like trial by jury, has bden gene* 

/.I i. . t» , 

* Sntauc GliMittr. voe. Ju- Edmb, lUtiew, vol xm p. tU.; 
mu. WC»nge7wft Nflsbda. «m«rtta«Mdiii4«l»U»r»te«M»y. 
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laiif aftributeA to ilfned; laai 
wa npbt aho deprive.bunv'' It m. ^^wriiHiiQg, 
that ^great*6emce8 of Alfred to.l^ pNf)j(a ip 
peaae*a;d m war should faav6'led postf^tsr tp 
aseribe evei^ institution, of wbicb toe I---—’— 
tras obscure* ‘to, his ctotriv^jiice^till his 

become almost as fabulous ia legislation as_ 

Arthur in arms. Ine English nation redeemed 
from servitude, and their name from extinction; 
the lamp of learning refreshed, when scarce a 
glimmer was visible; the watchful observance of 
justice and public order; these are the genuine 
praises of Alfred, and entitle him to the rank he 
lias always held in men’s esteem, as the best and 
greatest of English kings. Bui, of his legislation 
there' is little that can be asserted with /jufficienf 
evidence; the laws of his time that remain are 
neither numerous nor particularly interesting ^ and 
a loose report of late writers is not sufficient to 
prove that he compiled a dom-boc, or general 
code for the government of his kingd<Hn. 

An ingenious and philosophical writer has en¬ 
deavoured to found toe law of frank-pledge upon 
one of those generalJwiples to which he always 
loves to recur. “ If we look upon a tything,” he 
says, “ as regularly composed of ten families, thii 
branch of its police will appear in the l%hest de> 

S ee artificial and singular; bid if we consider 
^ society as of the same extent wito a town or 
vmge, we shall find that suchn nij^atum is am 
formable to toe general usage of b^fiaroos natoms. 
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OMbAmM 'ndUDBi^HClf CB4B 
.^ttsdoet^ ^’vtch6ty ^insttBcetBK then lipen^t j 
flffurtadj dttlwii iivm Ibe cnstoms of ttlqost: eVei^ 
worlSf wherein the inhabitantii^Df » 
hare been made answerable for'crimes 
u^'li^nriefi impote^ttefonl of them * But none 
mse folly resemblh the Saxon inatitation of 
wdiich wfe are treating. They relate either to the 
r^t of reprisals^ exercised with respect to the 
subjects of foreign countries, or to>the indemnih- 
cation exacted from the district, as in our ipodem 
statutes which give on action in cdbtain cases of 
felony against the hundred, for crimes which its 
internal police was supposed capable of prevent¬ 
ing. In the Irisl^custom, indeed, which bound the 
“bead of»a sept to bring forward every one of his 
kindred who should be charged with any heinous 
crime, we certainly perceive a strong analogy to 
the Saxon law, not as it laUerly subsisted, but 
under one of its prior modifications. For 1 tjiink 
that something of a gradual progression may be 
traced to the history of this famous police, by fol¬ 
lowing the indications aff^ed by those laws 
through wbi(^ alone weA^tne acquainted with 
Hs exbtence. 

The Saxons brought with them from tbbir origi¬ 
nal forests at least as much roughness as any of 
tke nations which overtnroed the Roman empire; . 
and tiieir.Joag struggle with the Britons 4 iould not 
contribute to.goli^ their manners.* The raupat 

> j 4 
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aiMiarify ‘WBB. Httie 

^ tfa^Kgobr system of gDventmeaj^ 
mmua^d LomWds acquired from tim proy^idi 
RodAbs, among whom tiiey w^ mingled^^ Hq 
people* were so much addicfed to robbery, ta||pt!r 
dus frays, aftd to feu<iB anstag ou( of family^ 
V8Dge,‘afi the Anglo-Saxons*. Their statutes, 
filled with complaints that the public peace w^s 
openly violated, and with penalties which seem, 
by their repetition, to have been disregarded. 
The vengeance taken by the kindred of a mur¬ 
dered man was a sacred right, which no law ven- 
jtqred to forbid, though it was limited by Uiose 
which established a composition, and by those 
which protected the family of tlje murderer from 
their' resentment. Even the author of ^he laws* 
ascribed to the Confessor speaks of this family 
warfare, where the composition had not bfeen paid, 
as perfectly lawful.? But the law of compsition 
tended probably to increase the number of crimes. 
Though die sums impsed were sometimes heavy, 
men paid them witli the help of tlieir relations, or 
entered into voluntary associations, the purposes 
whereof might ofteiy^. laudable, b||t which were 
certainly susceptible of this kind of abuse. Ami 
many led a life of rapine, forming large parties pf, 
ruffianSjVho committed minder and robbmry^jidth, 
little dread of punishment. 
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* PucDtibiu occMi Sit emen- 
dltio, *»1 guerra corum noitrtor. 
Wilkini, p. 199 Thii, liU miny 
<^er ptfb of that spunout tiea- 
tiae, appMNR to hm been iiben 


from some oldn liwi, or at least 
traditions. I do not oootetfe Hat 
this prtfBte tieitagg VM. loleMtad 
I 7 iiH after Uie caaffteA 



DUBIRA fHB MUHttX AGES. 


m 



<»&dttinf Of society; tke chap 
4 iiir fingli^ kings, with the 
of dfdr greet councils, was employed iiv d^nog' 
MOMAes, which ^tima4iy grew up inp> a pfictkliVur^ 
syl^. No man could leave the shire to*which* 
ho nelonged ^dioutAhh pirmissbn *of its aldeif- 
Aan.* No man couffl be without a lord,l9ii whom 
he depended; though he might quit his present 
patron; it was under the condition of engaging 
himself to another. If* he failed in this, hie kin¬ 
dred were bound to present him in the qpunty- 
court, and to name a lord for him themselves. 

Unless this were done, he might be seizeS by any 
one who met him as a robber.f Hence, notwith¬ 
standing the personal liberty of the peasants, it 
was nok very practicable for one of them to quit 
his place of residence. A stranger guest could 
not be ^ceived more than two nights as such; 
on the third the host became responsible for his 
inmate’s conduct.^ 

The peculiar system of frank-plcdges seems to 
have passed through the following very gradual 
stages. At first an accuse^ person was obliged to 
find bail for standing his At a subsequent 

period his relations were called upon to become 
'puieties for payment of the composition and other 
which he wa.s liable.| They were even 
'•object to be imprisoned until payment was made, 
and this imprisonment was commtitable for a cer- 


* legs AIMi, c. 33. 
f AdMtaUni, p. 56. 
t Lc{^tdwu6iConiH*.p 


< 1^^ Lcrttuini [regu Cantu] 
p.<S. 

n Le^Edwinli8«iMtii,p.53. 
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td)i W mikef. «tai^4||Hr#fl(iilfe 

:^Saitfkll|>ial»ted;f oonvicted^ gt of mi^piaodsfBfratii) 
Mrei^es fdr future behaviouilY > ItadMit 
0 (hd reig^ of Edgarlhat wedSid 
i^HaW, which j>lace8 every man hi ihecondkiMihf 
the gudty or huspected^ai^ compels hka- to find a 
rai^ety, who shall be responable for his appotrailce 
when judicially SummoBed.f This is perpetual 
repeated add enforced in later statutes, (hiring hb 
ri»|[n and tiiat*of Ethelred. Finally, the laws o( 
Oanutp declare the necessity of belonging to some 
hundred and tything, as well as of providing sure- 
ti€8;j: and it may, perhaps, be inferred, lhat the 
^stom of rendering every member of a tything 
ahswerable for the appearance of,aIl the rest, as it 
exists after the conquest, is as old as thecreign tui 
this Danish monarch. 


‘It is by no means an accurate notion which the 
writer to whom 1 have already adverted has con- 
Geiv(^, that “ the members of every tything were 
rdiponsible for the conduct of one another; and 
that the society, or their leader, might be prosecu¬ 
ted .and compelled to make reparation for an injury 
committed by any individual.” Upon this iUse 
apprehension dl the nature of frank-pledges 
wdiolc of his analogical reascming is foonded.^lj^ 
ir indeed an error very currait in popular treathn^^ 
and which might plead the authority of some 
wbose profefflional kaming should have saved 


* L«gMr Aibduuii, p, sr. 0. a, f ; 

8. 1 La^ Du>^ p. ur« 
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^ memben of a- tythbg no more per^. 
petuslbail for each othen " IW ^ate^t securi^ 
Q^ or^ (sap.tiie iawi ascribed* to the 

Ooftfessor) is that every man must bind hiihself to 
one of those societies v^dl the EngQsh in generll 
call .foeeboigiC and*thc people of Yorkshire ten 
men’s tale.”* This conusted in the^responsibiiity 
e( ten men, each for the other, througWt every 
village in.the kingdomf so that ifione of the ten 
committed any fault, the nine should produce him 
injustice; where he should make reparation by his 
own property or by personal punishment If he 
fled from justice, a mode was provided, accordinl' 
to which the tything might clear themselves from 
participation in his crime or escape; in default 
of such exculpation, and the malefactor's estate 
proving deficient, they were compelled to make' 
good the penalty. And it is equally manifest from 
every other passage in which mention is miyle of 
this ancient institution, that the obliga^tion of the 
tythingiVas merely that of permanent bail, re¬ 
sponsible only indirectly for the good behaviour 
of their membms. 

Every freeman, above the age of twelve yean, 
4|piYequired to be enrolled in some tytbing.f In 
pito to enforce this essential part of police, the 
courts at the tourn and l^t were erected, or rather 
perhaps separated from that of the county.. The 

* Edmfii n Wilkiiu^ t Caiiu», p> 13S. 

p.aM. . 
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^ ^ ^ ^FtWng»» 5 Sb»« tiwy 

CdiW th9 new of fiiak-ple^ 
iiof M«^ Cbarta. But custom, w]im 4'^<^ 
loJiftite bwu in full vi^oui'wten Broctojj.wi!^ 
Sad is enfolded by attatute of Edward )ll^ pa- 
dually died away in succeeding times.* According 
to the laws, ascribed to,jLhe Confessor, which are 
perhaps of insufficient authority to fix ^e ex" 
istence of an^usage befere the conquest, lords, 
who raised a baronial jurisdiction, were par* 
mit^ to keep their military tenants and the ser¬ 
vants oftlieir household under their own peculiar 
^rank-pledge-t Nor was any freeholder, in the 
‘ age of Bratton, bouqd to be enrolled in a tything. 
Feudal If It fcmains only, before we conclude this sketch 
ttKkMwi *1*® Anglo-Saxon system, to consider the once 
famous question respecting the establishment of 
feudal tenures in England before the conquest. 
The position asserted by Sir Henry Spelman in his 
Glossary, that lands were not held feudally before 
that period, having been denied by the Irish judges 
in the great case of tenures, be was compelled to 
draw up his treatise on Feuds, in which it is more 
fully maintained. Several other writers, especially 


* St»t 18 £. 11. Tracts of 
Utt aciMl new of freiikpled|;e 
tpMr m ConmU «i late u lin 
KW .ofBenty VI. Rra, Pariiam. 
raL IT, 1^403. And ianed Seldan 
tellt US, GTaiiiis Al^eniiD, t u. 
p. 993.) Itat It wu not qarie ol»> 
loleie u Ait tiaw. The am may, 


for aught 1 know, be kept ap m 
some parts of En(^iiid at this day. 
For sonf naws tAkA I eawat 
explani, the datribotkai an* 
wM chained mio one bpdaaena 
Briiaii,ii.SI. aadStiL Is £.11. 
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'Ite'WM Bat samls fli|«t% respecteble* 
wigli t be tfanmn' into ^ 0p|pMt6 ncale; and I 
^Mnlf -dift-yrevailifcg bias bf i^em aotiqua^ ». 
ia^voor ^ at 1^ a modified affi^tire as to 
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Limls are commonly supposed to haTe been 
divkled. among the Anglo-Saxons, mto bocland 
and folBand. Ibe former was held m full pro¬ 
priety, wid might be conveyed by hoc or written 
grant: the latter was occupied by the Common 
people, gelding rent or other service, and perhaps 
without any estate in the land, but at the pleasure 
of the owner. These two species of tenure might' 
be compared to •freehold and copyhold, if the 
Vtter h^ retained its original dependence upon 
the will of the lord.* Bocland was devisable by 


will; it was equally shared among the children; 
it was capable ^f being entaMcd by the person 
under whose grant it was briginally taken; and in 
case of a treacherous or cowardly desertion from 
the army, it was forfeited to the crown.f 
It is an inqirobable, and even extravagant sup- 



* supposiHoo may plead 
i antaontiei of Somoer 
the Aoglo.Sixon texico- 

_ , sad ippeen to me far 

man ptobefaie naa the theory of 
Kr Jen Delryiaple, in htf Einy 
mfndal iPe^peiiy, «r that of the 
enthoref adoeouneoadie Soc- 
itai andtiaBUitadhftbeSnoDi, 
msi nfawenaw^ 1 Unok, vat 
IhhaiiM. nutneftbeteiap- 
pot* boeiaid bM fatdal, 


and folkland alodial; the mcdmI 
moil itnogely Ukei falklaad far 
feudal. I cannot latufy myicif 
whether lhainland end icteiend, 
which occur Mmetimei in Domev 
day book, merely eorrapond with 
the odn two denoninenoni. 

t Wifaia|i p. 43 . 14J. The 
htlar tew Iremied from one of 
Charinagne'e Capitulanei. Ba- 
Ititti |kVfr. 




p]^^Mogk^SBXdn,fi«^ldefs wefe'oi^dd^<^af^ 
rftht»'tt>yal dfemeittB, a^ con^quBlftly^ttWfte 
^fjjjj^. kn^Vas OQCk the dole pnbpi^fitn' in^M^'idl|i|g|diain. 
Whatever pajrtition6 were made tipoa th^ «0mp9e8t 
af a Britisn pWriftwIJ yk tiUsy he sure the 
Glares oY the army were coev^ with those diF*lhe 
general. I^e great mass of Saxon property conid 
not have been held by actual beneficiary nt&ts 
from the croVn.' However, the royal demesnes 
iveife#oridoubtedly very extensive. They continued 
to be even in the time of the Confessor, after 
the donations of his predecessors. And several in- 
stmments granting lands to individuals, besides 
diose in favour of die church, are extant. These 
are generally couched in that style of fuil and un¬ 
conditional conveyance, which is observable in'all 
snch charters of the same age upon the continent. 
Some exceptions, 'however, occur; the lands be- 
qnsathed by Alfred to‘certain of his noblw were 
to return to his family in default of male heirs; 
and Hickes is of opinion that the royal conse^ 
which seems to have been required for the testa¬ 
mentary disposition of some estates, was neoei^ 
sary on account of their beneficiary tentre.* 

All the freehold lands of England, excepljM 
of those belonging to the (^uich, were subjUffiH 
three great public burthens; military service id 
the king’s expeditions, or at Umt in defensive 

wir,f the xepaff of bridges, and that ^ £» 

• • ' ' 

* DiiMMilio£pUoluii, >60. f niidiiWal)rmM oqiMKii 
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howAver] a cpnfuMdii 
we.iiiay by not suiBem^tly 
QUMiiBg the ligfitg of *a king as dW^ Iwd of bSi ’ 
vais^i^aBdasa^enitgnbflllssul^ti In every* 
coHrtry, ,tfie aupitwi^ power ii entitled fo uw 
Ue am of each citizen in tbe pu^ic defence. 
Tbe-usage of all nations agrees with common rea> 
son.in establishing this great principle. There is 
nothing therefore peculiarly feudal in this military 
service of landholders; it was due frwn the alo* 
dial proprietors upon the c<Mitinent, it vras de> 
rived from their ^rman ancestors, it had been 
fizedj probaWy, by the legislatures of the Hep¬ 
tarchy upon the first settlement in Britain. 

It is material however to observe, that a tliane 
forfeited his hereditary freehold by misconduct in 
battle; a penalty more severe.than was inflicted 
upon aloial proprietors On the continent. J^e 
even find in the earliest Saxon laws, that the sith- 
cuadman, who seems to have corresponded to the 
inferior thane of later times, forfeited his land by 
neglect of attendance in war; for which an alo- 
d^ist iur France would only have paid his heriban- 

m pr penalty,* Never^eless, as the policy of 
ent states may enforce the duties of subjects 

* It 

11' 

^,(i|)edilio; bf otben, bMtN boUcr hid to l•nder wis at the 
pnmltw, whidneeDutomiheiio latterLiad. 
toiW.diCMDMi Jht,. gBfc{ni> *l4fM&Mi,|i.3S. DaCwgt, 
HNaijr, aoit «f the niliiuf toc. UcribiQinuii. Bjr the km 
*ke wUeh M Aogle.8iioa free- o£Ciauto,*p.l35.i<kcaBljinH 

ispwA fa iiui oftMNfo 
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more oh seiere^ nnctioDBi £ tbiiot Ibn^ 
of forfeiture In such cases is to be con- 
sidered pa positively Ife^iyiiig a feudal teimre'. 
cossr., ® modi stroi^ier presumption is afforded by 

pu^^ that indicate a niutuBJ 'rdatioa^^of lord 
'bad v^al hm^g theifrre pni|wrietor8. 'fl^mo8t 
powerful subjects have not a natural righfc-te^e 
service of ojheij*fre«nen. But in the laws enacted 
during the Heptarchy, we find it hinted thafrthe 
8ithcundman,>- or petty gentleman, might be de¬ 
pendent on a superior lord * This is more dis¬ 
tinctly expressed in some ecclesiastical canems, 
apparently of the tenth century, which distinguish 
ihe king’s thane from the landholder, who de¬ 
pended upon a lord.f Other proofs of this might 
be brought from the Anglo-Saxon laws.J It is* 
not howm'er sufficient to prove a mutual relation 
between the higher and lower order of gentry, in 
order to establish the existence of feudal tenures. 
Foe this relation was often personal, as I have 
mentioned more fully in another place, and bore 
the name of commendation. And no nation was 
so rigorous as the English in compelling every 
man, from the king’s thane to the ceorl, to place 
himself under a lawful superior. Hence the qpe|!>' 
tion is not to be hastily decided on the creditJ|0|« 
few passages that express this gradation oiS|P 
pendence; feudal vassalage, the object of ilf : 
inquiry, being of a nea/, not a permna/ nat^' 
and resulting entirely from the tenure of partfeular 


* p. to. 33. 


+ WiftlM, p. lot. Ip.Tl. 144 , 145 . 
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ind£ Bat it » not oalikd^tbnPthe penonal ctup. 
rditioaof client, if 1 maf use that word, might 
amatoitQde of cases l^'^dhanged* into,that of 
vassal. And certainly namy of the motives <tiric& KNOcib 
operate(^ in France to produce a very geneml ‘ 
com^dffilion of dodial Int# feudM tdnure might* 
hate a similar influetice in England, whefe the 
disorderly condition of society n^e Jt the inte- 
restmf every man to obtain the protection of some 
potent lord. • • 

The word thane corresjionds in its derivatjpn to 
vassd; and the latter term is used by Asserius, 
the contemporary biographer of Alfred, in*speak- 
ing of the nobles of that prince.* In their attend* 
a.ice, too, upon the royal court, and the fidelity 
which was expected from them, the king’s thanes 
seem exactly to have resembled that class of fol¬ 
lowers, who, under different appellations, were the 
guards as well as courtiers of the Frank and Lom¬ 
bard sovereigns. But i have remarked that,the 
word thane is not applied to the whole body of 
gentry in the more ancient laws, where the word 
nrl IS opposed to the ccori or roturier, and that 
oiiithcundman\ to the royal thane. It would be 

. I 

, ^^Iftcdos ciuB ptueis wa n»> Tba a an obicurp word, oecomig 
et etiam cum quibutdam only, I believe, during the ileir* 
tpiU bM e( VmwRh p. 166 No* Urcliy Willnialranilatet it,{>nr- 
•Nl VmwIIi Sunertuneniii pwi. poiitui paganos, which giv«i a 
P-ier. Yet Htckev objecU to the wrong idea IKitgai/A, wliich a 
radiaitKity of a diaiter aacribed plaioly the niM word, ie wad in 
to Kdrar, becouie it containi the Alftea's translation of Bede for a 
wonl VanaJlia, ' qotm i Nort* gratlemaii or nobleman Where 
nattais Angh baboetom.* Dttflcr- Bede tuA comptf the •Ssion u 
taiio K^ol. |x T. always gesiib or gesiihman; wliere 

t Wilkkss, p. 3. T. 13, Icc piia^ or dux occon, the version 
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to rfeip «Uwt ofipcahsoniyPtbait^ Sk^H 
«J 71 ntorpret^it ^tii 

4. AWry'oncerlwn ' g(a^-bi ahs^ ifil ilrtftiH- 
■gitiohs, ' ^ ‘ ’. iJ' "*' 

* - For the 'age iinmf diatelji^WSai^ag^^ 
maa i&mkm, we eaunot have reibitrse 
authority tl|aa Domesday Book. ThatHncditV|(m- 
ribie reconreontains the names of every teMtot, 
and the conditions of hia tenure, under the Con¬ 
fessor, as well as the time of its c(Hn|>i}atidn; 
and seems to give little countenance to the notito, 
that a radical change in the system of our ltews 
%ad been effected during the interval. Itf almost 
every page, we meet with tenants either of ^the 
crovtn, or of other lords, denominated' thanes* 
freeholders (liberl homines), or socagers (soc- 
manni). Some of these, it is stated, might sell 
their lands to wh(^m they pleased; others were 
.restricted from alienarion. Some, as it is esf* 
pressed, might go with thdir lands whither they 
would; by which 1 understand the right of com* 
rnmniing themselves to any patron of their choice. 
These of course could not be feudal tenants in any 
proper notion of that term. Others could 
depart from the lord whom they served; not, < 
tainly, that they were personally bound to 
soil, but that so long as they retained it, 
seigniory of the superior could not be defeated.*' 


it aklORBUi. Stldn’f TiUet of poriikw, wkkk it «t|Mble oflti 
Honour, p.M3. uomefabli proaS, <» ttke twijr 

* It toBOliBes wtokeoi t pio> ft* «t itudon: }« Uw MlMiat 



DUiijtp.ntf ntyMiAOEs. 


m 


CHAP« 

jMA Mf iMUBoe^o be doe from one of 
tflNatej'i^gb it is difidplt U) speak as 
B< 0 itire' propbutioQ oAtbis kind with 
fidence.^ 

^foldVect evideope appears as to Ibe ceremony* 
fllh|^<nuge or the oath £eidty b^re Abe coo* 
quest. Ibe feudal exaction of add iiLcertam pie- 
soviiM oases seems to have been uoiuiown. Still 
less could those of wardghip and mv^iage prevail, 
which were no parts of the great feudal system, 
tmt introduced, and perhaps invented, by our 
rapacious Norman tyrants. The English ISwyers, 
through an imperfect acquaintance with the hi»> 
tory of feuds uppn the continent, have treated 
these uiyust innovations as if they had fofmed 
essential parts of the system, and sprung naturally 
from the relation between lord and vassal. And, 
with reference to the present question, Sir Henry 
Spelman has certainly laid too much stress ujmn 
them in concluding that feudal tenures did not 
exist among the Anglo-Saxons, because their 
lands were not in ward, nor their persons sold in 


' {Mnl ipeciiMDs will illiutrale the 
Wffwoii Unguige gf Dotnoday 

% tnt. miawia tenoil DKen 
SMBOk resu Ededrdi et potutt 
'■ woun tent qa5 volebat p. 86. 
Tab mU ewa T. IL £. (temp, 
ngw Edwu<di)dc ecdeiiS Halim- 
bwinii id MUem triom homi- 
waa; it iafa hne tenBiimm 
mbm in cwBiSidiiiHnBTiUii 

•MHBBai. p.n. 


Trei Angli tenuerant Dmeford 
T. H. £. It aoB polerut ib icel«> 
tiA lepwan. l^o ex in redde- 
bint f aolidoi, et lerttu MrriilMt 
aicut Thaioui, p. 6S. 

Hii term (|U tenncmntT. R. R. 
qubreluiiuBfiwpatttcniiif, piwer 
unum Seric eocatnm, qui to Ka- 
gendil tenoit lii cararaua ttrm; 
Md mm ipcunt cum eS i l knhi 
leceden. p. 315. 







»gjg^ «ii^*iw»i»d in 

i^obt^ly have bd^ jAMki 

iikgl)efore,^kera Qo|.fdandtfiiAMlfli|^^ 
tore at* least a 'rerf'-’etrott^ ti^ogy^h^^'^ 
^chatter of ^elred’s interprets one*word 
■Other.f laVhe laws of William, whioh reiflpiw>t 
those iof Oani|^ Oonceraing beriots,'thetdrthW 
lief is empl^ed as synonynwttsrj Thoa^h the 
henot.Vras in later times- pud m chattels;'the 
relief ift money, it is equally trtm teat- or^nlltiy 
law fixed a sum of money ia eertaia o«to^<fer 
-Ifae heiriot, and a chattel for the^ lelief. And^lhe 
nwsf piausibte distinction (diedged by Igpelman,* 
that the heriat iathy law,'diie from the pernotatd 
estathi but tto relief* from the heir, jseeins hardly 
applicable to that^iemote age, when the law of 
wuo^si<» as* to real and pemnai estate was not 
Mifierent. 

it has been shewn in another place, how Ae 
iisd>t of territorial, juaii^iction was feneraily, and 
at last inseparably, (joanected with feudal tenure. 
Of this right we meet feeqaent instanofes ii/Hhe 
laws and reewds of the Anglo-Saxons, Ihou^^ 
in those of ap eariy date, A charter of Edreft 
iprants to the immastery of Croyland soc, raci iW 
team and infeagthef; wmrds whidi generam^ 


* WSw’t Wgriu, »j.l. it. p. 
16S0.* 

-t liirt. Bnuejrent. p, tap. 
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DUEtna'ntB ifrjppiJ: «fcoxs. 

»• the desqpptMii ijf tnen pri- cbap. 
eUafet, ib4 ttgeify the rifht of hddhi^ a coutt 
toidiid^.^lfnN3iBeneflite4emtor^ahoaldrepai^^^ w»vw 
of4eckUo^ it well ae of^rngpuiig 

aiBereeiQeAtp'>aMerdiit^ to law, (^\akiog toUft . 
upalt^euttle:tif^m4s,«n4 of punfthii^ capitally 
ati^itfiahen in defect witiiin (he limite of the 
uniior.* Another charter from the Confessor 
■ gn^ts to the abbey of Ramsey sinpm rights over 
all who were soitors \p the shei^s court, sub¬ 
ject to military service, and capable of landed 
possessioDs; that is, as I conceive, all who were 
not in servitude.f By a law of EthelrAl, none 
but the king could have jurisdiction over a royal 
thane4 And Domesday Book is full of decisive 
• proofs, that the English lords had their Oourts 
wherein they rendered justice to their suitors, like 
the continental nobility; privileges which are 
noticed with great precision in that record, as 
part of the statistical survey. For the right of 
jurisdiction at a time when punishments were 
almost wholly pecuniary, was a matter of pro¬ 
perty, and sought from piotives of rapacity as 
well as pride. 

Whether therefore the law of feudal tenures 

• logulfa*, p. 35. IdoBotpre- Tnutf de DiploBMtiqiM, t i. p. 

S I to awert the witheottcitf of 348. 

ech*rt*i», which at ill event* t Hirt. lUmiw, p. 454. 
BCHiTHoidaatheconqMrt. I p. ItS. TW* i* the ^i»t 
HhAei calb moet of than in que*- alluHon, if I am not routaken, to 
tMB. Dwaen. foirt. p. C6.: but ferntotud}ori*dictioD m the Sason 
W>l«Mrapliqii*WM*eni to hare law*. HjwablT it wm no t <te- 
been mote Evambia. Atdue- qnent till near die end of the tenth 
oiasn,TCl.avui. p.4S. NouTCtii centurjr. 

voi. II. £ £ 
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JR A p, can Se nid ^ l^ve e^psted in Ebigland before 4ke 
PARTI rnnoikleftt9 everyra^*8detennina- 

, wv^ iion. ^ibapB^ny attemf^ to decide it poutively 
wo^^ in a verb^J^^.ilb toacifig the 
bisi^*of etery poliHcayBwfw 4ree tfaia^ 
are to be cooeidered, t|ie priBC^y||^i^,|uid 
the name, The laati^ prqoabl^ot he 
in any genuipd Angie*$axon record.* Of m 
form, or the ^uliar ceremonies and inddents of 
a regnlar fief,,there is some, thongh not mych 
appearance. But those who reflect upon the 
dependence in which free and even noble tenants 
held thdr estates of other subjects, and upon tb 
pHvileges of territorial jurisdiction, will, I thinik, 
pyrceive much of the intrinsic character of the 
feudal relation, though in a lets mature and sys¬ 
tematic shape than.^assumed afrerlfoe iforman 
conquest. 


* Fuklum twice occun in liie irntrusKut to btft been orifmally 
tMtaont of AUM; but n does wntten in Latin. It mu nudi 
not tppev to be uMd w iti mper more connnut to Atfred’i prtc* 
mne, nor do 1 apprebmd mat tice to employ bii own linage. 



p#|rn. 

THE ANOLO-NOaSIijr coNsnuil'ioN 


Tk Mglo-Norman Cai^ihifm—Caiua if tk Cunqtna—Pekf 
tad dimeter <f WiHim^ik Tyranny—IntTodacim of Fatdal 
Servian—D^ermt between fie Feudal Goeaiunenti of France 
and Rigteni^emna if the graU Power if tk jfnf Norman 
Kagt-^Jrbibatf Aanuler of tkir Gocenuunt-Ortat Coaeil 
—RenutSnet ef fie JSsrotu to John—Mi^ Ciarta—nts frin^ 
Articki—Be^ of Henry III.—Tk CanAitution aeynren a more 
bkend Ciarocter-^adiM Syniem if iie Angb-Nornmn—Curia 
lUgis, Esckquer, tfC.—FM(it&iiment^f tk Common Law—tit 
Effect M jinif fie Conntitiitmx-SLemik or tk LiimlatioH if 
Arisloeratied Prtcilega in England. 


It is deemed by William q^almsbary aa extra- chap. 
ordinary work of Providence, that the English ^ 
should We i^ven up all for lost after the battle 
of Hastings, wh^ only a small though brave 
army had ^shed.* It was indeed the conquest cnqMt 
of a great kingdom by the prince of a single pro* 


■ llilwb.B.SS, AaiHeniy fCBte Aagioina quod dm cogiiR* 
of HnntinidpB mjt o ap lu t iCT Hy ; nriu. mwiw NomuRft- 
MiDabBoctKiageNaoMiioaoao nn upant <t ctUite Mdidit IM 
(mliViperfKitdMtaalat Diiudc id Mnwaudin. p. 310. 

£ e2 
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JpHAB. viaa^Mew* notipapjlj 

.Wqu»M few ??!, Je^;i99»r^Wfi^ 

then A i; epep>q8*, 

ISl^iluab was ^ advaQ;bBiMBl]tlip||^. 

ter of aiKredit to the Boglish nation, . wJ^ 
ofthe house^Cerdiq^Bd been alreadji^t.aaitjb} 
atthe eJectioVof Harold; and his ypsth, jowf^to 
a mediocrity of understanding whiqh ex,cd;^,n^i;. 
ther ^teem nor fear,* gave no cncQurj^;emej^t>ito 
the scheme of placing him upon ^he 
those iiWents of imminent peril which iolloiff^ 
battle of Hastings. £i^;Iand was peculiarly 
destitute of great men. The* weak 
Ethelred and Edward had rendered the, govprfij* 
ment a mere oligtja^y and reduced the nohdity 
into.the state of refewnera^.a.i^ leading Iwuaps, 
the .repTesentativej of «|f6h were evpiy fray 
unequal to meet such ^an‘enemy as th^; dg|ts pf 
Normandy. If indeed the cotmurreot tsf^^ny 
of historians does not exaggerate hia ibrce8„.it.may 
be doubted whether England possessed. mUUary 
resources sQfficieat;ii resisted so numerous 
and well-appointed an am^, 

Th« forlorn state of the country i|ulnoed«,^y^ 
•didnpt justify,.the measure of tendering.theew^ 

W»r„»ftir aw w t«o »- .waiif if 
(flSetul auemnti to recow tbe tMintuMleiHeMafBofaertdttke 
MMiiS. Oat Ml bj WifiWi ' of NottftMy,' eSww'SMkUk * 
fria •liaoMM «hieh wld onij well a ehar^r, mocb naabM 
hea pHMwUtd fna cMtaniitor Ufoem. 
hit ■ul^aMediaSr tw la wa mi 



DUai^’tHtl|lm£E^'AG£S. 

at b&d a 'pt^eftxt of' tide fo OHAt^ 
itrtSiTtf’ifrcfe flie peri»p«' the 

pfbibiii^‘'j^^ii|!j^‘^vet^^|i|K8taraent ofJBjlward, 
wllidi Wd fflwf^iiJIiVllidse ttroe^ tban*tt de* 
l«#bett» ti»a the naked 
this, sappJ^ed' by an 
<y|l|lk eiS^tly similar ^ t^t taken by t8e*Anglo> 

Sakon' kings, and fay tbe4bs^t of the maltitnde, 

English as well as Normans, on ttle day of bis 
coW)nation, gave as mueb appearance of a regular 
sttceession, as the circumstances of the .times 
wotid permit. Hiose^ who yielded to such dr* 
cdihktances could not foresee, and were unwilKog 
to. antidpate, the bitterness of that serritudd 
wh^ William and his Norman followers were to 

I t 

bring upon their country. 

The commencement of b»*^ administration was l*'*^^* 
tolerably equitabfl. ^wu^^many confiscations 
t(iok place, in order ^fradf^ the Norman army, 
yet the mass of property*was left in the hands of • 
its feVmer possessors. Offices of high trust were 
bestdwed upon Englishmen, even upon those 
whose family renown migUt have raised the most 
aspiring thoughts.* 3«t p^Iy through the inso- 
lence and injusticefof'William’s Norman vassds, ««»). 
j^aitly thitmgh the suspiciousness natural to a 
wan eofisdous ofthaving overturned the national 
government, bis yoke soon became more heavy. 

The English were oppressed ;'they rebetied, were 
snfadoed, and oppressed again.. All their risings 


Onitricai VMdif, p. 5J0. fin Du Omum, Hirt. Wofln. Script) 



«fiAP. imf«w^hauic«ncert;and4e8peia(ej|iiref^ii^ 
fit to be^ them, and fortreesew.tO'iWitaiQ 
' wvw tbinr After a>,^«iy kw jwn, they, task 

in filler, 9 nd yielded century to the ind^- 
< nitilM of a cooiparatively small bi^ of itfaa^ 
dlithout a singb tumult. 'So po^ble (is a 
nadioi) lo" be kept in permanrat seryitadd»'%fea 
without losidjg its reputation for individual cou¬ 
rage, or its desire of freedom! > r 

The tyrannyaf William <^i8played less of pas¬ 
sion or insolence than of that indifferenoe about 
human suffering, which distinguishes a c<^ ^ 
ftir-sigfated statesman. Impressed by the frequent 
lisings of the English at the commencement of 
his reign, and by the recollection»<as one historian 
observes, that the mild government of Canute had 
only ended in the expulsion of the Danish line,t 
ha formed the scheme of rivetting such fetters 
upon the conquered mdion, that all resistance 
should become impractibabls. Those who bad 
obtained honourable offices were successively de¬ 
prived of them; even the bishops and abbots of 


* Ordeiinu notuM Cm wsot of 
cutlai in Eogland, u hob resBon 
why nbcyiont wen Btiily qiMUed. 
p. Sll. Fnilmg IB dwir BtteBi|iii 
It I geoamw ntiiluoe, the Eog- 
Uiti BBdBivwied togat rill ef tbw 
toBnin by imiiiution, to wfaioh 
ona* wmBai bacuM rictint. 
WUkHilliBrefiMiMeiad, Ihotn 
emy CM of awrfer, wfaidi ataiclly 
MMt At l|biw of aqr CM by m 
inriaoanlHM^aa hoMM fboald 
ba lUblo 4i « iaa^ ntea to 
soold pmt At pntoB mtod 


to be M Eagirihinan. Thu was 
triad by ao inquest, upon wbai 
wu called a piMotnenl of 
latiiy. But bom the mgn c|V 
Heoiy II., the two n^oiu Unng' 
been niy much mlemuigled, tha 
uqiiiiy, ai we leam from Aa Dt». 
h)^ do ScMcano, p. 26. ecuad, 
and m ooHy cmb « • aeemon 
naidend wf penons 
Ae bundled was loed. See bo*> 
cm Bneton, L m. c. 15. 

■t lfibiAiiiy,p.lM. 
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fiiigfoh biMi were deport* a*fcretch of power' chaJi 
fery aiogulw in Aat age, and wh^h marka 
itHK^ the great tale])|tf;!of WHliam Qi^e him wvw 
feared by the dforcfej in the moipent 
big|bhatpreteniiaD8> for Gregmy Xll> was inlthe 
pafAd>dI^r. Moitar, oncfof the iilustrioin 
ikigln, suffered perpetual imprisonment.', W^- 
theoff, a man of equally conspicuohs birth, lost 
his head upon a scaffold by a vef^ harsh if not 
iniquitoim sentence. 4t was so* rare in those 
times to inflict judicially any capital punishment 
upon persons of such rank, that his dea(|i seems 
to have produced more indignation and despair 
in England than any single circumstance. The 
name of Englishman was turned into a reproach. 

None of that race for a hundred years were raised 
to any dignity in the state or church.t Their 
language and the characters in which it wis 
written were rejected as barbarous; in all schools, 
children were taught Frdnch, and the laws^ere 
administered in no other tongue.| It is well 


• Iloveden, p. 453 
t Bediet is uid to have bten 
Uw fiist Eogliifamao who icacfaed 
coaskietabla dinity. Lord 
IftUetoo’s Hut. of Iieniy II. vol. 
ii p. SI. And Eadner declares, 
that Heoiy 1. would not place a 
anigla SniliahiBaa at the hm ofa 
■ooiiteiy. Si Ai^tut erat, Biiila 
fiitoa,athotieieabqM dinnsjii* 
diarM, «■ pouiat adjurarc. 
p-tfO. 

t lagoKoa, p.Sl. TaatnnlnDe 
Ai^fHcoa abaonnati mmt, at qnn' 
toMM|iie menlo poOtmt, de dtf> 


mlatibus repellcbjiitur, et multo 
nious habiles alienigcnc de quS- 
eunque ahS nauoM,qnK lubctUo 
eat, estitissent, gntanler aHunM' 
renur. Ipwim etiam idionu tan* 
turn abboriebast, quod leges lertw, 
•tttulaqiM AoglianiBi ngttn U«> 
guS Gwid timctaraBtar; cl pnens 
etiam ID scbeba pnonpitliteianias 
giamaaaiiet GtiHeb, ae am An- 
gbrt tradere e tnt; nodw oUmb 
leribenfi AflgUeu u ei i t t ir etiiT, et 
mto Sattim metoUi el m 
Util oowibas admiiUfelar. 
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ti**reigiiolfEdwaidRlt*" 

> t^dum^cloiHOQ of tta&Eqglisfa’ itbni p^tltfll 
^e^4(a8,aco*mpaaied4rkh%iidi 
• of'^opertyij^.Berer perhaps has |i^6ceed^>fro» 
ofEDgLik aay' gwemofeat, not Wwedly l^ndi% 

<4«n*eur/M«1 Tm tMTAnto vAnra fuan iltft'diHiMHIw 


sion of Williaw, almost the whoie soil ofEngUnd 
had been divi^d among formgnere. Of the Mfliffe’ 
proprieton many had penshed in the 8ceiies'>ofi 
rapine, and tyranny ^rhich attended this ooaval^ 
sion; *n\pny were fallen into the utmost povetty; 
and not a few, certainly, still held their hmSis'W 
vassals of Norman lords. Several Eaglirii noMes; 
desperate of the fortunes of their«counti 7 ,’ sodgbt’ 
refuge in the court of Cofittantino|^e,' nnd^ap^ 
proved their valour in the wars of Alexius agafhnft' 
aatther Norman conqueror scarcely less cde^i 
brtted than their own, Robmt Guiscard. ■ Under' 
the name of Varangian^, those true and feithM 
supporters of the Byzantine empire preserred'lb 
its dissolution their ancient Saxon idiom.* 

The extent of this spoliation of property is Hot 
to be gathered merely from historians, whoselW- 
gaage might be accused of vt^uenesi and Amplify, 
cation. In the great national survey of Domesday 
Book, we have an indisputable record of thU vast 


* OSibm, voL X. p. 883. No 
VBMr, OKopt periiipt tbe Si»» 
CkniMtior.MNAiUof^lMM'i 
t]nuop.»U|leneuVitta. Sat 
SOT. SU,.SU. 
SSI. SSI. to M Cbttae, Hat 


Non. Script Oidemat «n «a 
^ puNi at Mk' 
jrttn M. A.D. 1084, iato Jitr* 
BMadirt he bcetmo piaCHMd 
uSho c MM U rr y ti En. ibid. - 
9SI. 



i^irai^ioEs. ^ 

temtqml i^atioeMngp the reigtoif t^e Qoo^ CSA^ 
queror., iamisdefed surprized at Bijidy’s 
tb«t fthe lEt^hsh'tmd sulered an iodis^ri^iQite 
deprivatigu of their kmds. Uodoulitedly'Wre 
verftatfew iefit ur almost every coqaty, wfio atill 
eq)fi|y«d estates wBick they held under Ed*^ 
ward tb« Confessor, free from any superiority but 
that.of the crown, and were denominated, as in 
fomer times, the king's thanes.* Cospatric, son 
perhaps one of thatmame who*had assessed 
the earldom of Northumberland, held forty-one 
manors m Ym-bhire, though many of tlmm aro 
stated.in Domesday to be waste. Inferior free> 
bohtasB were probably much less disturbed in their 
estates than thw higher class. Though few of 
£agliuh«birth. contin^d to enjoy entire manore, 
evea by & mesne tenure, it is reasonable to sup¬ 
pose that the greater part of those who appear^ 
undv.> various denominations, to have possessed 
snmil .freeholds and parcels of manors, werp no 
odier than the original natives. 

Besides the severities exercised upon the Eng- Detaitalion 
lish-afrer every insurrection, two instances of 
William’s unsparing cruelty are well known, the 
devastation of Yorkshire and of the New Foreta. 

''Bnd;, ‘whoH nn&inicn tU (hia dcMripliM. See p. 90, 159 
wayi keeps pwe with his •bilit)', 918. 219. uid other places. Thr 
prataodi that all these were meoial question however was not worth a 
oAeen of the kiag's hoaaehold. baiSe, Uieiigh it ladies e SRuiir in 
Bat nedsillMlaadiaf the dtftmity the c ontWtr e ti j i oT Nonnans uid 
afdiq)nnDgibeseg)atiitloiiaia|i- Aiiu>N(ma«, between Dagdtie 
peWMBi, a u piettf eeitiiii, that and Br^ ea the ear iSk^ IHI 
aMBjref^BaglidilMpetenin Tmil, P«^ Md XtaoeSaaSw 
Doateeday canU ant htn beca ef oumt. 
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Aft IiLthefon9«»*vhicb had the tjrraat’B pleanedes- 
pabta ^ pr^ext, to invasion being threatonefl 
ww hriun D^pmark, theSrholp country between, tiie 
Tyne‘*^d Qie^uniber was laid so desolate, that 
• ibi*niDe years]! afterwards there wiia not an iidia- 
Sited villag^, and baldly an inhabitant Ic^;’the 
wasting of this district having been followed by a 
famine, which swept away die whole population* 
That of the Nbw Forest, though undoubtedly less 
calamitoVi in its effects, «eems even more mon- 
strousc ftom the frivolousness of the cause-f He 
afforestpd several other tracts. And these favourite 
demesnes of the Norman kings were protected by 
a system of iniquitous and cruel regul^ons, called 
the Forest Laws, which it became afterwards a 
great object with the of Uberty to cor¬ 

rect. The penalty for killing a stag or a boar was 
loss of eyes: for William loved the great game, 
says the Saxon Chronicle, as if be had been their 
fathar.J 

PR»r>or A more general proof of the ruinous oppression 
of William the Conqueror may be deduced from 
the comparative condition of the English towns 
in the reign of Edward the Confessor, and at the 
cmnpdation of Domesday. At the former epoch 
there were in York 1607 inhabited houses, at tbe- 
latter 967; at the fcmner there were in Oxford 

* Mtlrntbure, B. lOS. Hon- nndarn omniiin wlum oqne id 
dm. p. 451. Ortek. p. hoc etiu tempui. 

SH. TlHdiiditiaaorihoAAin tMilaiAai7,p,lll. 
oaalmwd fa faitanban’i Wm, } Chm. Suon. p. l»l. 

Hity or NNB^ jtm iftmiMdi; 
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731, At latter 243; of*172 hotMes m Dor- 6 Ha^ 
cbeBterlW were, destroyed; of §43 in Derby, 

103; in Cheater^ 205.*' Some other towns ww 
bad suffered, less, *but vcareely nhypne ^s to 

.... . i*i* t ^ r ^ ^ IXINoT* 

exhiw markam a decayed popula^oQ. As to the < 
retadve totunbers of thS peasantry and value oT 
lands at these two peViods, it would not tie easy to 
assert any thing without a laborious* examination 
of Jlomeaday Book. 

The demesne lands of the crown, extensive and OMufmor 
scattered over every county, were abundantly ** *'"*""* 
sufficient to support its dignity and magnificence ;* 
and William, far from wasting this revenue by 
prodigal grants, took care to let them at the 
highest rate to ferm, little caring how much the 
cuitivatsrs were racktfi’ by bis teuants.f Yet his 
exactions, both feudal and in the way of tallage 
from his burgesses and the tenants of his vassals, 
were almost as violent as his, confiscations. No 
source of income was neglected by him, or indeed 
by his successors, however trifling, unjust or un¬ 
reasonable. His revfenucs, if we could trust Or- b„i». .t 
dericus Vitalis, amounted to £1060 a day. This, 
in mere weight of silver, would be equal to nearly 
£1,200,000 a year at presmit. But ffie arithmeti¬ 
cal statements of these writers are not implicitly 
to be relied upon. He left at hisdeath a treasure 
of £60,000 which, in conformity to his dying re¬ 
quest, his successor distributed among the church 

* I1w]r oopMitcd of 14SS mt- f Ch^. Snm. p. 168. > 

non. Lyuteun’i Homv lLnl.il. 
p.388. 






Hu iUGrcc- 
naiy tioop*. 





of feelioj^s tb4n h'lstofWs J|a^ ij6 

fcrti. It might 

for hip 'eAtorted wealth. Bf the felilial'binMt'ci- 
tion, as established during his reigd,’‘h^ 'com¬ 
manded the ^rvice of a vast army at its' divh 
expense, either for domestic or contifaenlaf Sirar- 
fare. .But this was not sufficient lor'his; ‘ 

like other tyrants, he put greatei’ tnisi in'jt^ierfc'e- 
naty obedience. Some of his prededdkors had 
kept bodies of Danish troops iij^^^ayV)p£frtf;^ td be 
secure against their hostilityi|ja^*fimih the c6n- 
vehience of a .regular the love which 

princes bear to it. But'WVMttn carried this to 
a ihiich greater length. He had always stineh- 
diafy soldiers at his»command. Indeed 
at the conquest could dot have been sWej^ 'm 
siidh numbers by any other means. They wete 
drawd,' by the diurement of high pay, not from 
Fitnce and Britany alone, but Flanders, Germany, 
and even Spain. When Canute of Denmark 
fh^atened an invasion in 1085, William, too con¬ 
scious bf his own tyranny to use the arms bf his 
&gduh subjects, collected a mercenary force so 
va^, that men wondered, says the Saxon Chro- 


* Hwtinidoo, p. 371.f Orde. tliim 7 beliiimnotioii,;«tlKti 
' riew ViuSi pub t lpn|4peniteB- teem to Ste the ounpaictma of 
tbi tpotah’m Wilikn^i nooUi the tpmnpMMdeBee. 
ottbiideoMal.p.6M. Ihoogh 
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nic^, Ijp;?% cQHPt^ could m^nliuu'ik this (mup. 
he qpari^ed,|U^n the people, accoVding^^e ^ 
propor^n of thw ei^tate^ T 

yp^ver may Ije thought of the An|b^a^ 
tenures, it iSj^rtaio, that those of the • fei^ari '' 

sjs^g^j^reiwroughty |stablishfiA in England !y.«^ 
under tne conqueror., It has been observed, in 


another part of this work, that t)ie righ'ts, or 
feudal incidents, of wardship and^ marriage were 
nearly peculiar to England and Normandy. They 
certainly did not exist in the former before the 
coi^qtjest; |)ut whether they were ancient customs 
pfthe latter cannot be ascertained, unless*we bad 


more incontestable records of its early jurispru¬ 
dence. For^th^'f^eat Customary of Normandy 
• is a compilation ns the reign of Richard 

Coeur Lion wltaj^l ^ laws of England might 
have passed into a country so long and intimately 
connected with it. But there appears reason to 
think^ that the seizure qf the lands in wardship, 
tbe selling of the heiress in marriage, were origi¬ 
nally deemed rather acts of violence than con¬ 
formable to law. For Henry I.’s charter expressly 
promises, that the mother^ or next of kin shall 
haye the custody of tbe lands as well as person of 
the heir.t And as the charter of Henry II. refers 
to and confirms that of his grandfather, it ^ms 


* Ckrao. 8»ioo. p IB.5. Ingul- 
fui, p. 79 . 

f Term et Hberonm cmtM erit 
»n uxor, ihre tliut propittinmni, 
qui juftui esM iMie'bit; olimci- 


pio ut bttonei mei timiliier w 
contineiot ergS SIhm vcI Sliu vet 
UDresSwmiaum meonitn. Legw 
Aiigt».^oaici^ p. 234. 
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cuAr>to ibikfV, tiat what is cdled’ gaardhautdi^Uii 
ckivi^rf hfuf tik been estabMshed. At Ye«tt 
itii not till thfe asfice of Ctarendon, confinaed lit 
Jfoitiswa^ton in 1170,^'tiiat Jbe custody of Jibe 
heiy is < 0168 % reseitdd to the lord/t With r«^f»ect 
IS the right tdf coneei^ting to the a 

female vassal, it seems to have been, ^ I'bave 
elsewhere oljserTed, pretty general in feudal te> 
nures. But th^ sale of her person in marriage, or 
the exaction a sum of, money in lieu of this 
scancbious tyranny, was only the law of England, 
and wds not perhaps fully authorized as such till 
the statute of Merton in 1236. 

One innovation made by William upon the 
feudal law is very deserving of attention. By the 
leading principle of feuds, an .oath of fesj|ty was * 
due from the vassal to the lord of whom he imme- 
,diately held his land, and to no other. The king 
of France, long after this period, had no-feilHlal 
and scarcely any royal authority over the tettiBlte 
of his’own vassals. But William received at Shlli^ 
bury, ja 1086, the fealty of all landholders in 
England, both those who held in chief, and their 
tenants ;f tiius breaking in upon the feudal com¬ 
pact in its most essential attribute, the exclusive 
df^ndmice of a vassal upon his lord. And this 
may be reckoned among the several causes, which 
prevented the continental notions of independence 
upon the crown from ever taking root among the 
English aristocracy. 

t 

f 

* AigfcHSuoBiw, p. 330. t^^iron. Sim. p. m. 
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1%t bcH ^asure of William,was the estabfish* chap. 
of public peace. He );»e^{teS no lapiue 
but his wn* The^jfeutb of pri?at« rerrenge, the 
lawlessness of robbery,* were repressed.* * 4 girl emolbb 
loaded with {pQld, i& we believe some aoci^l ^conw. 
writo^^jj^bt have p^s^ safely rtirough 
kingdom.**^ But (bis, was the tranquillity of an ****"' * 
imperious and vigilant despotism, the degree of 
which may be measured by these effects, in which 
no improvement of civilization had <any share. 

There is assur^ly notding to wonder at in the 
detestation with which the English long regarded 
the memory of this tyrant.f Some advantages 
undoubtedly, m the course of human affairs, 
eventually sprang from the Norman conquest. 

.The invaders, though without perhaps any intrin¬ 
sic superiority in social virtues over the native 
English, degraded and barbarous as these are re- 
presenljQd to us, had at least that exterior polish 
of ccji^eous and chivalric manhers, and that taste 
for rehnement and magnificence, which serv% to 
elevate a people from mere savage rudeness. 

Their buildings, sacred as well as domestic, be¬ 
came more substantial and elegant. The learning 
of the clergy, the only class to whom that word 
could at all 1^ applicable, became mfinitely more 


* Chron.SuoD.p.lSO M.Pans, complaint, but Suted on account 
p 10. I will not onut one other of bu advanoed age. p. 520. Thw 

ciicnautaoee, appaiently piaue- wai in the early part (d hii reign, 

woitlnr, which Ofdericui mentmu before the r^umnee of die Eng- 
of WiIImib, that be tned to team iish to fubmit had euiperated m 
E ngiwh, in Older to render jut> duponliofo 
iH» undentaodieg eteiy man’ii f W. HidnA. Fiwt ad. I. iu. 
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rt-ATE OF ««|10PP 
CHAP, resj^teble is a short time ^ei, 

FiS u 4^? • 

w«sW g^ne^ iinpr6veme|it§, of ^)*M{R9ih> 

SaHi^ the twelfth century, 

* owing to the more»jfp.^rco^P^iUi 
france andt the closer depK^jlence 
which.that revolution proceed. ,Thi^ 
stande was”, |iowever, .of. no great mopet^,^ the 
English of those times, whose happiness,,opald 
hardly he affected by the theological reputation of 
Lanfranc and Xnselm. Perhaps the chief benefit 
whicK the natives of that generation derived from 
the goternraent of William and bis successors,' 
next to that of a more vigilant police, was the 
security they found from invasion on the side of 
Denmark and Norway, the high reputation of 
the Conqueror and his so'ps, with the replar 
organization of a feudal militia, deterred those 
predatory armies, which had brought such, re* 
peated calamity on England in former tll^%( 
niRrrtnce The system of feudal policy, though to 

England from a French source, bore a very dif- 
Imd'ioi"* appearance in the two countries. France, 
Funcf. j for about two centuries after the house of Capet 
had usurped the throne of Charlemagne’s poste¬ 
rity, could hardly be deemed a regular confede¬ 
racy, much less an entire nKKiarchy. 

Eggjluid, a government, feudal indeed in its form, 
but arbitrary in its exercise, not only maintained 
subordination, but almost extinguitdied libert y. 
Several c auses st em to have conspired towards 
this redjcaTdiiirerence. In Um first place a king- 
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dMn> 6 idinpdr 8 tively snial], 19 touch louie essiij CfiAi^ 
kept • oli’tfer conKrool than one of, vast extent. ' ***•■ » 
And the ’*^efe of Anglo-Norman barons ^iler the wv<*./ 
cohqtiest ^re far less considerable, evep relafively^ *co\ct** 
to (fae'eiK of'the two countries, Jhan those *of 
Prarfie.* ''fhe earl of Chester held, in(Ieed, almosf 
ail thiii county;* thdearl of Shrewsbury nearly 
the whole of Salop. But these domains bore no 
comparison with the dukedom of Guienne, or the 
county of Touloj^e. Im general, the lordships of 
William’s barons, whether this were owing to 
policy or accident, were exceedingly dispersed. 

Robert, earl of Moreton, for example, the most 
richly endowed of his followers, enjoyed 248 
manors in Cornwall, 54 in Sussex, 196 in York- 
Shire, 9^ in Northamptonshire, besides many in 
other counties.f Estates so disjoined, however 
immense in their aggregate, were ill calculated for 
supporting a rebellion. It is oliserved by Madox, 
that thfe knight’s fees of almost every barony s^ere 
scattered over various counties. 

In the next place, these baronial fiefs were held« 
under an actual derivation from the crown. Thej 
great vassals of France had usurped their domi- > 


* This was, umn the whole, 
more Iikt a great French than 
any English earldom Hugh de 
Abrineis, nephew e( William I., 
had barons of ins own, one at 
whom held forty sia and another 
thirty nuion. Cheater was lint 
calM a oonnty-palatine under 
Henry IL; but it previoasly pos> 
■essed ail r^nn nrtts of juns- 
dietiott. Amr <be forieitares d' 


the bouic of Montgnmciy, it no 
aired all the country between tho 
. lersey and Kibble Several eni' 
nent men inherited the earldom; 
bat upon tbe death of the most 
diitinguished, Ibnulf, in 1233, it 
fell into a female line, and soon 
escheated sto the cruwn Dug. 
dale’s Bamaga, p. Lyttl^ 
ion's lleniyTl., vol. p. SIS. 
t Dugdale’s Baronage, p. «5. 
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<'iiAP.j nions Wore the accession of Hugh Capet,* and 
PART ii.» to his nominal sovereigntjr. 

They nqyer intended to yield the feudal tributes of 
/elief and ^id, nor did some of them even acknow¬ 
ledge the supremacy of bis Ppyal jurisdiction. 
*But the conqueror aad’his successors imposed 
jvhat conditions they would upon a set of barons 
who owed ill to their grants; and as mankind's 
notions of rigiit arc generally founded upon pre¬ 
scription, these peers grew accustomed to endure 
many burthens, reluctantly indeed, but without 
that feeling of injury which would have resisted 
an attempt to impose them upon the vassals of the 
French crown. For the same reasons, the barons 
of Englandj^erc regularly summoned to the great 
council, and bytheir attendance in it,, and coni 
currence in the measure.^ which were there re¬ 
solved upon,_a compactness and unity of jn teres t 
was given to the, monarchy which was entirely 
wanting in that of Fmnce. But above all, the 
'paramount authority of the king’s court, and those 
excellent Saxon tribunals of the county and hun¬ 
dred, kept within very narrow limits that great 
support of the feudal aristocracy, the^ri^t of 
terrUqrial jiuisdiction. Except in thc^coun^es 
palatine, the feudal courts possessed a very trifling 
degree of jurisdiction over civil, and not a very 
extensive one over criminal causes, 
lut^ of We may add to the circumstances that rendered 
Nonnans. toe CfowD powerful dunng the first ceutury after 
the conquest, pn extreme antipathy of the natiyg 
-JE.ng!i§b ipwards their invadere,. BoirWilUam 
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Kuftis and Henry I. made use of^the forme'r to 
strengthen themselves against the attempts of 
their brother Robert; though the^ forgot their 
promises to the Euglisfi after attaining thetr ob- 
ject.* A fact, mentioned by Ordericus Vitahs; 
illustrates the advantage \yhicli tbb *governmcnl 
found in this national animosity. During the 
siege of Bridgenorth, a town bclongiBg to Robert 
de Belesme, one of the most |urbulcnt and 
powerful of the Normap barons, l^y Henry I. in 
1102, the rest of the nobility deliberated toge¬ 
ther, and came to the conclu.sion, that if the king 
could expel so distingui.shed a subject. Inf would 
be able to treat them all as his servants. They 
endeavoured therefore to bring about a treaty: 
*but the English part of Henry’s army, Ifating 
Robert de Belesme as a Norman, urged the king 
to proceed with the siege; which he did, and 
took the castle.f 

Unrestrained, therefori;, comparatively speak¬ 
ing, by tlie aristocratic principles which influenced 
other feudal countries, the administration acquired 
a tone of rigour and arbitrariness under illiam 
the Conqueror, whichi though sometimes perhaps 
a little mit^ated, did not cease during a century 
and a half. For the first three reigns we must 
have recourse to historians; whose langu^c, 
though vague, and perhaps exaggerated, is too 
uniform and impressive to leave a doubt of the 


* W. M i.lm.lM ry, p. 120 . et t UuIntWDP, Sfript. Noroiao 
156 . R.noireden,p. 461 . Chron p .807 
.Sutm. p. 194 . 
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CHAP, 
s vm. 

PARTIL 

ENGLISH! 

CONST.' 


Iti nac* 

tIODi. 


tyrannical cl^a^ter of the,goresmment. *Tiie 
intolerable'exactions of tribute, the rapine of 
purveyance, the iniquity of rpyal courts, are con¬ 
tinually *in their mouths. “ Gpd sees the wetcbed 
people," says the Saxon,Chronicler, “ most un¬ 
justly oppressed; firs| they a^-j^jgpiled of their 
possessions, then butchered l^fftwas a grievous 
year! (1124») Whoever bad any property, lost it 
by heavy taxes and unjust decrees.”* The same 
ancient chronicle, which appears to have been 
continued from time to time in the abbey of 
Peterborough, frequently utters similar notes of 
lamentation. 

From the reign of Stephen, the miseries of 
which are not to my immediate purpose, so fer 
as they proceeded from anarchy and intestino* 
war,f wc are able to trace the character of go¬ 
vernment by existing records.^ These, digested 


* Climn Saxon, p 22fl Non 
facilr poteat narran misnm, say4 
Roller dc llotrilen, Qu.im •.ustiimit 
illo tftnpoRi [cirr. ann 1103J 
terra Angloruin propter regiaa ex- 
sctiones p 170. 

t The followinf; sinple picture 
of tliat reign from tlic Saxon Chro¬ 
nicle may be wortli inserting 
“ The nobles and bishops built 
castles, nnd filled them «ith devil¬ 
ish and vuilied men, and oppressed 
the people, cruelly torturing men 
fiw Aeir money They im|K»ed 
taxes ufiOD towu, and tthen they 
had exhausted them of every thing, 
iM lh«n on fire. You might tra¬ 
vel a day, and not find'one man 
living in a town, nqg any land 
m cultivation. Never dd die 


country suffer greater evils. If 
two Of three men were seen riding 
up to a town, all its inlialiitanis 
left It, taking them for plunderers 
tins lasted, growing tvorse 
and worse, throughout Stephen’s 
reign. Men aaid o|ienly, that 
Christ and his saiuu were asleep " 
p. J3y 

1 The earliest record m the 
Pipe-office is that which Madox, 
ID conformity to tb» usage of 
others, cites by the name of Mw- 
num Rotnlum qmnto Stephim 
Ihtt, in a partmiilar dissenatraa 
sutyoined to his History of the 
Ex^eqaer, he ladmts, dmugli not 
decisively, to refer Ihu record to 
the reign of Henry 1. 
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by'fhe industrious Madox inJodiilJHifitory of the cha^ 
Exchequer, ‘ give us far more insight into the p 
spirit of the constikition, if 4re may us§ such a 
word, than all our. monkish chronicles. K wm 
not a sanguinary de^JOtism. Henry II. was? a’ 
prince of clemency; and’none of th# 

Conqueror’s SU^bpisors were as grossly tyriqnicsd 
as himself. But the system of rapacious extor¬ 
tion from their subjects prevailed to a degree 
which we should rather expect to find among 
eastern slaves, than that high-spirited rqcc of 
Normandy, whose renown then filled Europe 
and Asia. The right of wardship was abused byj 
selling the heir and his landlolKeTTighest bidder.! 

That of ma.rriag Q. was carried to a still grosser 
^excess. ^ The kings of France indeed claimed the’ 
prerogative of forbidding the marriage of their 
vassals’ daughters to such persons as they thought 
unfriendly or dangerous to tjiemsclves; but 1 
am not aware that they wer compelled theip to 
marry, much less that they turned this attribute 
of sovereignty into a means of revenue. But 
in England, women, iod even men, simply as 
tenants in chief, and not as wards, fined to the 
crown for leave to marry whom they would, or 
not to be compelled to marry any other.* Towns 
not only fined for original grants of franchises, 
but for repeated confinnations. The Jews paid 
exorbitant sums for every common right of man¬ 
kind, for protection, for justice.^ In return, they 


* Madox, c. 10 
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ENGUSH|g 5 o(i^iJ|. or that he would remit his anger; or 
*to«ha\re his mediation wHh their adv^saries. 
Many lines %cem as were imposed in sport, if 
we look <0 the cause; though their extent, and 
the solemnity with which they were recorded, 
prove the hupiour to have been differently re¬ 
lished by the ^wo partiep. Thus the bishop of 
Winchester paid a ton of good wine for not re¬ 
minding the king (John) to give a girdle to the 
countess of Albemarle; and Robert d? Vaux live 
best palfreys, that the same king might hold his 
peace about Henry Pinel’s wif§. Another paiil 
four marks for leave to eat (pro licenti^i come-* 
dendi). But of all the abuses which dei'urmcd 
the Anglo-Norman government, none was so 
flagitious as the s ale of judicial redress . The 
kin^,we are often told,.is the fountain of justice; 
but in those ages, it was one which gold alone 
could unseal. Men lined to have right done 
them; to sue in a certain, court; to implead a 
certain person; to have restitution of land which 
they bad recovered at law.f From tlie sale of 
Uhat justice which every citizen has a right to 
|deniaiid, it was an easy transition to withhold or 
, deny it. Fines were received for the king's help 
: against the adverse suitor; that is, for perversion 
! of justice, or for delay. Sometimes they were 


.Madni, r 7 


t Id.c 12 and 13 
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paifi by opposite parties, and, ef C 9 urae, tiJr oppo- v n a i*. 
site ends. These were called counter-fines; but ' 

^e money was, sometimes, or as Lord Lyttleton 
thinks, invariably, returned to the unsuccessful 

Ulksi* 

suitor.* 

Among a people imper%tly civilijJed, the most General 

Uici. 

fecting the community, the powers of government 
are exceedingly controuled. It bf^oraes therefore 
an important question, what prerogative^ these 
Norman kings were used to exercise in raising 
money, and in general legislation. By fhe pre¬ 
vailing feudal customs, the lord was entitled to 
demand a pecuniary aid of his vassals in certain 
* cases. ^ These were, in England, to ragjjjeJhis 
eldest son a knight, to marry his eldest daughter, 
an^Tto ransom himself frbin captivity. Accord-, 
ingly, wben such circumstapccs occurred, aids 
were levied by the crown upon its tenants, at the 
rat£ofj^m?itk or, a pound, for every knight’s fee.f 
These^uids^ being strictly due in the presenhed 
cases, were taken wit hou t req^uinng the consent 
of parliameg^t. Jlscuage, which was a commuta- 
ti on f or the jpersonal service of military tenants 


outrageous injustice towards individuals sxfty pass 
without the slightest notice, while in matters at- 


* He most opposite msunces 
ot lliese cuchons are well selected 
fiom Madox by Hume, Appendix 
II : upon which account 1 have 
gone IsH into detail than would 
otherwise have been necessary. 

t The rtaioiuAk aid was fixed 
by the statute of WesUninster I., 


3 Edw I c. 36, .it twenty shil¬ 
lings for every kniglil’s fee, and as 
much for every 2oi value of land 
held In socage. The aid jiourfaire 
fit! cMvalier miglil tic raised, 
when l^e entered into Im fUleentii 
year, pour fille marier, when die 
tcichea lie age uf seven. 




440 StATBCff.EUlOPE 

• • 

^aP. ij^a|,‘havipg/atfaer the appemace of an inSn). 
PARTii. ®? imposition, m ight rea sps^y 

V.JN-W leugiy^thl*JUft^ It was'Dot till' the charter, 
^coS eieuage bwaros a j^iamaatarjt 

asaesaflieQt; cestom (A commuting serWee* 
having then‘grown general, and the rate of ctmi- 
mutatidn'being variable. 

None butmiilitary tenants could be liable for 
e8Cuage;t but, the inferior subjects of the crown 
were oppressed by taj]^. The demesne lands 
of the king and alt royal towns were liable to 
tallage^ an imposition far more rimrous and 
irregular than those which fell upon me gentry. 
Tallages were continually raised upon different 
towns during all the Norman reigns, without the 
consent of parliament, which neither represented 
them nor cared for their interests. The itinerant 
justices in their circuit usually set this tax. Some¬ 
times the tallage wps assessed in gross upon a 
townj and collected by the burgesses: sometimes 
individually at the judgement of the justices. 
'There was an appeal from an excessive assessment 
to the barons of the ta^fshequer. Iqfoxior lords 
might tail^e their own tenants and demesne 


* Fii inteninn, ut itnminente nomine acotonun tolntur, icatft- 
wl liwurgente in repimn ho^Uum gium nominutur. Dialogus de 
inachiiiatione,d«*m»treidesm. Scaccano, ad fincm. Madox, 
galls fi-odis mililum aumisam all- Hial. Exchequer, p. 25. (edit in 
qium lolvi, mutam fcilicet, wl Iblio ) 
lil»m unra; unde mihubua ati- f The laant in eapite wax en- 
nendit vel donaUra niecedint. titled to be le-imbiHied what 
ManiUemmprrncepaitipeqditnoa wodd htee been hu eacuage hr 
quern d«neitioot bellicisexpooeie bu raasahi eren if he peifwined 
caaibua. Hac itaqae tuieim, qutt penonel lemee. Madox, e. 16. 
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towns, tb oagh no t, it seeing, the king’s CHAj^ 

pennissionTC n^stoip s upon the ipport anil ex- 
Dort ofl^cbudize*, of which the prisage^of wine, 
t£r«,^a r^t of 4aking two casks put of? each 
vessel, seems the mcAt material, were immeiAo* - 
rially ^^ted Jbj[ the cntwia There is no appear^ 
ance that these ortginated with parrian^ent.Jf’ 
Another tax, extending to all the lands of the 
kingdom, was Danegeld, t^ ^hip-money of those 
times. This name had been originally given to 
the tax imposed under Ethelrcd II., in oi;der tp 
raise .a tr^ute exacted by the Danes. ^It was 
afterwards applied to a permanent contribution 
for the public defence against the same enemies. 

But after the conquest this tax is said to have 
’been ojjly occasionally required; and the latest 
instance on record of its payment is in the 20th 
of Henry II. Its imposition appears to have been < 
at the king's discrction.| , 

The right of general legislation was undpubt- Rigiimf 
edly placed in the king, conjointly with his 
great couimil,^ or, if the expression be thought 
more'proper, with tbeirifidvice. So little oppo¬ 
sition was found in these assemblies by the early 
Norman kings, that they gratified their own love 
of pomp, as well as the pride of their barons, by 

* For the important subject of 205 Dialogua do Scaccario, c. 

Ullages, see M4doJi,c. 17 11. M»do*, c. 17 Lytiletoo’s 

t Madox, c. 18. Hale’s Tiea.. Henry II. wiL ii. p. 170. 
tisc on the Customs in Hargiwe’i j Otard, Fruogus ad Tmo- 
Tracu, »oL i. p. 116. <*!««» « Coniueliid. 

t Henr. Huntingdon. 1. y. p. 
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^haJ*. consulting in. every important business. 

MRTii limits of legislative power were ex- 

s.*vw tremely indefinite. New^ laws, like new taxes, 
affecting the community, required the sanction 
« of that'assembjy which was supposed to represent 
it; but there was n« iecurity for individuals 
against* dots of prerogative, which we should 
justly consider as most tyrannical. Henry II., 
the best of thase monarchs, banished from Eng¬ 
land the relations and friends of Becket, to the 
pumb^r of four hundred. At another time, he 
sent over from Normandy an injunction, that all 
the kindred of those who obeyed a papal in¬ 
terdict should be banished, and their estates con¬ 
fiscated.* 

ami The statutes of those reigns do not exhibit to 

rliaitc^iir . . 1 , , . ■ ... 

Nurman • US many provisions calculated to maintain public 
«liberty on a broad and general foundation. And 
although the laws, then enacted have not all 
been, preserved, yet it is unlikely that any of an 
extensively remedial nature should have left no 
trace of their existence. We find, however, what 
has sometimes been called the Magna Cbarta of 


* Ilovcden, p. 4!)6 LytUeton, with the king, li at Veroniil m 

vol II. p, S30 Xlie latter sayi 1176, where a mixed assembly of 

that this edict must have been English and French enacted laws 

framed by the king with the advice fbrboth conntriM. Benedict, Ab> 

and assent of bis council But if bas apud Hume. So at Norih- 

he means his great counal, I can* ampton in 1166, several Norman 

not suppose that all the batons and barons voted, nor is any notice 

tenants in capiie could liave been taken of this as irregular. Fits 

duly summoned to a oouncil held Stephen, ibid. So unued, or ra- 

beyond sets. Some Engfiih ba- Uier nnfcrmed, were all constitu- 

roni might doubtlesa l)^ve been tional prutaples. 
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Wiftiam the Conqueror, prperve^ in Rbger de chap, 
Hoveden’s collection of his laws. "IVe will, en- 
join, and grant, says the king, tha{ all frcetnen of 
our kingdom shall enjoy their lands in peacf, fiw 
from all tallage, and ’from every unjust eifactiou, , 
so that nothing but their service faVfully due to 
us shall be demanded at their hands.* 'Ttie laws 
of the Conqueror, found m Hovedeo, are wholly 
different from those in Ingulfuiv and afe sus- 
pected not to have escaped considerable inter- 
polation.f It is remarkable, that no reference is' 
made to this concession of William the Conqueror 
in any subsequent charier. However it seems to 
comprehend only the feudal tenants of the crown. 

Nor does the clifirter of Henry I., though so much 
celebr^etl, contain any thing specially exp’ressed 
but a remission of unreasonable reliefs, wardships, 
and other feudal burtheus.;J; It proceeds how> 
ever to declare that he gives his subjects the laws 
of lEdward the Confessor, with the emendations 
made by his father with consent of his barons.^ 


* Volamui etiara, ac firmitur 
pncipimiis et C0BC«dinm5, ut om- 
nes liberi bomintt totius mo- 
narchiit pnedic^ regni nu^tn h.i- 
bMiit et leonntWrsui *uu rt pos- 
•enmee sum beo^, et id (lare, 
hberb ab onni oactume injuilA, 
et ab (HDDi tallagio, ila quod nihii 
ab m exigatur rel capiatur, nui 
samtium nimn liberum, quod de 
jure nobis facere dclient, et facere 
teneDtur; etprout sWutum eat lu, 
el illii a DODis datum et conce*- 
lum jure bBrediiario in perpetonm 
per commuoe oonctlium totna 
regiu Dostn pnedicU. 


1 Si-ldun, nd Lidiiicnini liody 
('1 riMtisc oil C’onvnMtioin, p ) 
infers from llic wunis of llovrden, 
that llicy »*•«• allertd from llic 
french original by (ilanvil. 

I VV ilkins, p 2J4 
I A great iiunreviion it said to 
bate l)«n made on the liarunt 
confederated against John, by tin- 
production of iicniy I’t iliarnr, 
whereof they had be<n iirnoranl 
Matt Pans. p. 212 Hut tins 
could hardly have been tlie exiit- 
lug cSaiTer, for reasons altedged 
by Ula^tone Introduction to 
Magna Charta, |> 6 
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CHAP. The charter pf 3te^n not only confirms that of 
pAMii predecessor, but adds, in fuller teniik than 
Henry 'hjd used, an exp/ess* * * § concession of the 
customs of Edward.* Henry li. is 
t 'l^ent fibout these, although he repeats the con- 
flhnation of* his grawlfilther’s charter.f The 

peopl§TiOwever had begun‘to look back to a 
more ancient standard of law. The Norman 
conquest, and all that ensued upon it, had en¬ 
deared the memory of their Saxon government. 
Its dis9rders were forgotten, or, rather, were less 
odious to a rude nation, than the coercive justice 
by which they were afterwards restrained.^ 
Hence it became the favourite cry to demand 
the laws of Edward the Confessor; and the 
Normans themselves, as they grew dissatisfied 
with the royal administration, fell into these 
lEnglish sentiments.^ But what these laws were, 
or more properly perhaps, these customs subsist¬ 
ing in, the Confessor's age, was not very distinctly 
understood.]] So far, however, was clear, that the 


• WilkiM, Leges Anglo-Saxon, 
p. 310. 

t Id. p. 31R. 

t The Saxw Ckronieler com¬ 
plains of a wiucnagemot, as he 
calls It, or assizes, held at liet- 
cestcr m 1124, where forty4ottr 
thieves were hanged, a greater 
number tlian was ever before 
known; it was said that many 
suffered un^ustl) p. 228. 

§ The dutincuon between the 
two natioM was pretty well eblite- 
f^ed at the end of Henry IL’t 
mign, u w« ieun from (he Dia- 
ogue OB the Exdieqtt«,tbui writ¬ 


ten ; jam cohahttantibus Anglicis 
et Nonnannn, et ahemtrfim ux- 
ores ducentibas vel nubentibus, 
m permntss svntdbtloAes, nt vix 
discerni powit hodie, de Itbens 
loquor, quis Anf^Kus, qms Not- 
mannus sit gmte; exceplii dun- 
taxat ascnptitiis qm rtUant dicun- 
tor, quihus non est liberum oU(u- 
tibus domiois sms a sui status con- 
ditione discedere Eapropter pane 
quicusquesicbodieoccuus repen- 
tur, «t murdrum pmuUir, eiceptis 
fail qnibns certa sunt ut dixunas 
serrdii coodibonis indicia, p. 34. 

II Non quis tulit, sed qiias oh- 
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rigbrpus feudal ^rvitudes, weighty •tributes chap. 

upon poorer freemen, had ftever preVailed before 
the conquest. In, claiming the laws of Edward wjli' 
the Confesspr, our pnce&tors meant but the aedrcss em.ljsh 
of grievances which-tradition told them had,not 
always existed. 

It is highly provable, independently of4he evi- R^hanii.', 
dence supplied by the charters of Ilqnry I. a'hd Ws 5l:,Z'X 
two successors, that a sense of oppression had long 
been stimulating the ,subjects of so arbitrary a 
government, before they gave any demonstration*- 
of It sufficiently palpable to find a place in KistorJ'. 

But there are certainly no instances of rabclliou, 
or even, as far as we know, of a constitutional re* 
sistance in parliament, down to the reign of 
Richard I. The revolt of the earls of Leicester 
and Norfolk against Henry II. which endangered 
his throne and comprehended his children witli a^ 
large part of his barons, appears not to have been 
founded even upon the pr|'te\£ofpublie grievances. 

Under Richard I., something more of a na’tional 
.spirit began to show itself. For the king having 
left bis chancellor William Longchamp joint regent 
and justiciary with the bishop of Durham during 
his crusade, the foolish insolence of the former, 


semvent, says William of Malms- ther of those collectinni, howo»M, 

bury, coocemmg the Confrssor's can 1 m» thought to have any rrla- 

law*. Those braring hi* name in tion to the civil liberty of the viili- 

Ijimbiid and Wilkins are evi- ject It has been ilevniMl inuri’ 

dcntly (punous, though it may not rational to suppose, that ihc-vc 

be easy to fix upon the time when longings br Enward’i laws were 

they were fborgea Those found in rather meant for a mild adminit- 

In^lphua, in the Fren^ language, Uatiorfof government, free from 

am genuine, and were confirm^ unjost Npnnan innorationa, Ihta 

by William the Conqueror. Net* any wnttro and definittn tyitem. 
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c H A p. who'exeluded his c^^adjutor from any shape in*tbe 
pAOT^i. every one of the nobility. 

, "—vw A confCntiwi df these, the kipg’s brother placing 

head, passe‘d a ^ntence of removal 
aid banishftient upon the‘chancellor. Though 
there might be* reason to coaceivc that this would 
not be-unpleasing to the king, who was already 
aflpnied hov much Longchamp had abused his 
trust, It was a remarkable assumption of power by 
that assembly, ^and the ^rliest authority for a 
•leading principle of our constitution, the responsi¬ 
bility df ministers to parliament. 

Mapia , In tht succeeding reign of John, all the rajia- 
cious exactions usual to these Norman kings were 
not only redoubled, but mingled with other out¬ 
rages of tyranny still more intolerable.* These 
too were to be endured at the hands of a prince 
utterly contemptible for his folly and cowardice. 
One is surprized at the forbearance displayed by 
the barons, till they toqk arms at length in that 
confederacy, which ended in establishing the 
Great Charter of Liberties. As this was the first 
effort towards a legal government, so is it beyond 
comparison the most important event in our his¬ 
tory, except that Revolution without which its 
benefits would rapidly have been annihilated. The 
constitution of England has indeed no single date 

• In 120T, John look a Mventh 1684. But hu luults upon the 
of the mofsebln of lay and apiiv nobility in douching tbnt wiw 
tuat poiaou, eunetia numbraati- and danghten were, ai usnalty 
bus, sed contndicere non auden- bappens, the moat exaiperatniK 
tobns. Matt, ftmi, p. 186, ed. praeocaden. 
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from which its duration is to ^ reckoned. *Th€ 
institutions of positive law, tVe far more important 
changes which time has wrought 'in the order of 
society, during six hundred years subs^uent’to 
the Great Charter, htive undoubtedly lessened ita 
direct application to our ^present circumstance*. 
But it is still the key-stone of English* liberty. 
Ail that has since been obtained is little more thkn 
as confirmation or commentary; ^nd if every sub¬ 
sequent law were to he swept away, there would 
still remain the bold features that distinpish ir 
free from a despotic monarchy. It has been lately 
the fashion to depreciate the value ot' Magna 
Charta, as if it had sprung from the private ambi¬ 
tion of a few selfish barons, and rcdrc.sscd only 
some /eudal abuses. It is indeed of little im¬ 
portance by what motives those who obtained it 
were guided. The real characters of men most^ 
distinguished in the transactions of that time are 
not easily determined at,present. i ct it we bnng 
these ungrateful suspicions to the tost, they prove 
destitute of all reasonable foundation. An equal 
distribution of civil rights to all classes of freemen 
forms the peculiar beauty of the charter. In this 
just solicitude for the people, and in the modera¬ 
tion which infringed upon no essential prerogative 
of the monarchy, we may perceive a liberality and 
patriotism very unlike the selfishnes.s which is 
sometimes rashly imputed to those ancient barons. 
And, as far as we are guided by historical testi¬ 
mony, two great men, the pillars of our church 
and state, may be considered as entitled beyond 
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therestto tfae^lorjrot tbis monument; Stephen 
Langton, archbishop of Canterbury, and William, 
earl of Pembrfike. To their temperate zeal for a 
te^al government, England was indebted during 
that critical* period for the two greatest blessings 
that patriotic'statesman could confer; the esta¬ 
blishment of civil liberty irpoii an immoveable 
bisis,*and the preservation of national indepen¬ 
dence Tinder thp ancient line of sovereigns, which 
rasher men were about to exchange for the domi¬ 
nion of France. 

’ By the Magna Charta of John, reliefs were 
limited \o a certain sum, according to the rank of 
the tenant, the waste committed by guardians in 
chivalry-restrained, the disparagfment in matri¬ 
mony'of female wards forbidden, and ^vidows 
secured from compulsory marriage. These regu¬ 
lations, extending to the sub-vassals of the crown, 
redressed the worst grievances of every military 
tenant in England. The, franchises of the city of 
London and of all towns and boroughs were de¬ 
clared inviolable. The freedom of commerce was 
guaranteed to alien merchants. The court of 
Cmnmon Pleas, instead of following the king’s 
person, was fixed at Westminster. The tyranny 
exercised in the neighbourhood of royal forests 
met with some check, which was further enforced 
by the Charter of Forests under Henry III. 

But the essential clauses of Magna Charta are 
those which protect the personal liberty and pro¬ 
perty of all freemen, by giving security from arbi¬ 
trary imprisonment and arbitrary spoliation. “ No 
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fre^aa (says 4he 29th chap^r of Heniy lll.’g 
charterj.'Which, as the existing taw,' 1 quote in 
pre&nence to that, of John, the Vanath>ns not 
btitngvery material^ shall be taken or impri|onad, 
or be disseised of his freehold, or liberties, or freft 
fustoins, or be outlawed, qp exiled,* (fr any other* 
’.vise destroyed. nor*will we pass upon hint, nor 
send upon him, but by lawful judgment of hfs 
|)eers, or by the law of the land.* ^We will sell to 
no man, we will not dfny, or delay to any man 
justice or right." It is ob\ ious,^that thc.se words, 
interpreted by any hone.st court of law, convey aii 
ample security for the two main riglrts bf civil 
society. From the aira, therefore, of King .lolin'f 
charter, it must have been a clear pnnciple ol 
»oiir constitution, that no man can be detained in 
prison without trial. Whether courts of justice 
Irained the writ of Habeas Corpus m conformity 
to the spirit of this clause, or lound it already in 
their register, it became Ij'om fhat atra the right ol 


* Niii per Icicle jiidicium |m 
nuR) Mionim, vel per Ivgem ttirra- 
Sticral cxpUnatioiis Iwte bciri 
oArred of the lUematiie claus*-; 
which have referred to judge¬ 
ment by dpfhtth or demurrer, 
other) to the process of attacliment 
for contempt. Certainl) llierf are 
many l«gd piooGdunei brides trial 
J''ry, through which a party's 
goeds or person may bt* taken 
Itul one may doubt, whether these 
were in contempUtioo of the fra¬ 
mers of Magna Chuta In an 
entry of the charter of 1217 by a 
coDtemporary hand, preserred m a 
hoiA, in the town-clerk'r office in 


I Dniliin, c .illi d I.iIk i ('usiumarum 
cl Itegum aiiti(|U<irum, a vanoua 
rr.idinK', it [wr ligini terra, oc¬ 
curs Hlach)loni’’)( li.irteiw, p.<S. 
And the word 11/ 11 so fri^jueatly 
us<'d flint, that I am iinl wholly 
free from a tuspieioti, that it waa 
»o iiili-nded in thii place. Tlie 
meaning will be, that no person 
shall be disK-ised, Ac. rxc< pi upon 
a lawful r.niu‘ of action or indict-' 
ineni, fouod by the vetdict of a 
jury Thu really weina as gowl as 
any of the dwunrdee inierjireta- 
tions; tfbt 1 do not oBer it wnh 
mu< b conl^jleiire 
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every Subject to demand it. That writ, rendlred 
more actively remedfial by the statute of Charles 
II., but founded upon the brpad basis of Magna 
Cliafta,* is the principal bulwark of English 
liberty; and if ever temporary circumstances, or 
<he doubtful plea of jpbtical necessity, shall lead 
men t6 look on its denial with apathy, the most 
(listinguishiag characteristic of our constitution 
will be effaced. 

As the clause recited above protects the subject 
from any absolute spoliation of his freehold rights, 
so others restrain the excessive amercements which 
had an almost equally ruinous operation. The 
magnitude of his offence, by the 14th clause of 
Henry III.’s charter, must be tlje measure of his 
fine;'and m every case the cw/Zm’w/ewt (a word* 
expressive of chattels necessary to each man's 
station, as the arms of a gentleman, the merchan¬ 
dize ot a trader, the plough and waggons of a 
peasant) was exempted .from seizure. A provision 
was made in the charter of John, that no aid or 
e.scuagc should he imposed, exccjit in the three 
feudal cases of aid, without consent of parliament. 
And this was cAtended to aids paid by the city of 
London. But the clause was omitted in the three 
charters giantcd by Henry III.; though parlia¬ 
ment seem to have acted upon it in must part of 
his reign. It had however no reference to tallages 
imposed upon towns vi ithout their consent. Four¬ 
score years w'ere yet to elapse before the great 
jinnciple of parliamentary taxation was explicitly 
and absolutely fccognized. 
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X law which enacts that j usUce shall neither be ni a p. 
sold, denied nor delayed, stamps with infamy that j, 
government under which it had become necessary, 

But from the time of the charter, according to 
Madox, the disgracefdl perversions of right.’whicfi 
are upon record in tho r 9 lls of ttid exchequei* 

became less frequent*.* ’ \ ^ 

From this ara a new soul was infiRod into the si,iir ..i iK' 
people of England. Her libertiQs, at thd bc.st IZTiZ- 
long in abeyance, became a tangifile possession. " 
and those indefinite aspirations for the laws o 
Edward the Confessor were changed into a^stcadj 
legard for the Great Charter. Pass but from the 
history of Roger dc llovedcn to that of Matthew 
Ihiris, from the,.second Henry to the third, am 
•pidgc Nj'hcther the victorious struggle had no) 
excited an energy of public spirit to which the 
nation was before a stranger. 1 he strong man, in 
the sublime language oi Milton, w'as aroH''Cd trom 
sleep, and shook his mrincibl’e locks. Tyranny 
indeed and injustice will by all historians, not ab¬ 
solutely servile, be noted with moral reprobation, 
but never shall w’c find in the English writers of 
the twelfth century that assertion of positive and 
national rights which distinguishes those of the 
next age. and particularly the monk of St Alban’s. 

From his prolix lii.story we may collect^ three 
material propositions as to the state of the Engh'sh 
constitution during the long reign of Henry 1 •, 
a prince to whom the epithet of worthless seems 

• Hut <if lArhoqiirr. i 12 
(. (• 2 



45 ^ 

( 

CHAP, 
’t/m. 
PA^T II. 

'Jw 

ENGLISH 

CONST. 


S^J^TE OF EUROPE 

best applicable; and who, without committing 
any Arrant crimes/ was at once insincere, ill- 
judging and pusillanimous. .The intervention of 
such^ji rei^n was a very fortunate circumstance 
fbi> pilblic liberty; which might possibly have 
been crushed in its infancy, if an Edward bad 
immediately succeeded to the throne of John. 

' 1. The Great Charter was always considered as 
a fundamental law. But yet it was supposed to 
acquire additional security by frequent confirma¬ 
tion. This it received, with some not inconsider¬ 
able variation, in the first, second, and ninth years 
of Henry’s reign. The last of these is in our pre¬ 
sent statute-book, and has never received any 
alterations; but Sir E. Coke reckons thirty-two 
instances wherein it has beetp. solemnly ratified. 
Several of these were during the reign of Henry 
III. and were invariably purchased by the grant 
of a subsidy.* This prudent accommodation ol 
parliament to the circumstances of their age not 
only made the law itself appear more inviolable, 
but established that correspondence between sup¬ 
ply and redress, which for some centuries was the 
balance-spring of our constitution. The charter 
indeed was often grossly violated by their adminis¬ 
tration. Even Hubert de Burgh, of whom history 
speaks more favourably than of Henry’s later 
favourites, though a faithful servant of the crown, 
seems, as is too often the case with such men, to 
have thought the king's honour and interest con- 


* MaU. Pans, p J 72 
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cemed in maintaining an ui^imite^ prerogative.* (miap. 
Tlie goverhment was however mych worse ad- 
ministered after hi? fall, From the great jlifficulty 
of compelling the king to observe thet boundaries 
of law, the English clergy, to whoip we are mftch 
indebted for their zeal ih behalf of liberty during 
this reign, devised 'means of binding *hi^ con¬ 
science, and terrifying his imagination by rcljgious 
sanctions. The solemn excommuHication, accom¬ 
panied with the most awful threats, pronounced 
against the violators of Magna Charta, is wejt 
known from our comincm histories. Tl^e king 
was a party to this ceremony, and swore to ob¬ 
serve the charter. But Henrj' HI., though a very 
devout person,•had his own notions as to the 
validity of an oath that affected his power, and 
indeed passed his life in a scries of perjuries. Ac¬ 
cording to the creed of that age, a papal dispen-* 
sation might annul any prioi engagement; and he 
was generally on siiffictcntly good terms,with 
Rome to obtain such an indulgence. 

2. Though the prohibition of levying aids or 
cscuages without consent of parliament had been 
omitted in all Henry’s charters, an omission for 
which we cannot assign any other motive than 
the disposition of his ministers to get rid of that 
restriction, yet neither one nor the other seem in 
fact to have been exacted at discretion throughout 
his reign. On the contrary, the barons freipienlly 
refused the aids, or rather subsidies, which his 


• M 1> :si 
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(MfAP. prodigality jva,s aKpjiys demanding. Indeed it 
pART ii probably have been impossihlfe for the 

v-*v^ 'kipg, h(\wever frugal, stripped as he was of so 
^coNsr” inany‘4ucrative though oppressive prerogatives by 
• the* Great Charter, to support the expenditure of 
government from hisrovfn resources. Tallages 
on hi^ demesnes, and especiMly on the rich and 
ill-affected dity of London, he imposed without 
scrupfe; but it does not appear that he ever pre¬ 
tended to a right of general taxation. We may 
'therefore take it for granted, that the clause in 
John’s ^charter, though not expressly renewed, 
was still considered as of binding force. The 
king was often put to great inconvenience by the 
refusal of supply; and at one tkne was reduced 
to sell his plate and jewels, which the citizens of 
London buying, he was provoked to exclaim with 
* envious spite against their riches, which he had 
not been able to exhaust.* 

3. The power of grantmg money must of course 
imply the power of withholding it; yet this has 
sometimes been little more than a nominal privi¬ 
lege. But in this reign the English parliament 
exercised their right of refusal, or, what was 
much better, of conditional assent. Great dis¬ 
content was expressed at the demand of a subsidy 
in 1237 ; and the king alledging that he had ex¬ 
pended a great deal of money on his sister's mar¬ 
riage with the emperor, and also upon his own, 
the barons answer^, that he had not taken their 


M. IVis, |t. 660 . 
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advice in those affairs, nor^oa^hl, they to share chap 
the punisAnent of acts of imprudence they had 
not committed.* In 1^41, a subsidy ha\^ng been • 

demanded for the war in Poitou, the barons’drew 
up a remonstrance, ‘enumerating ^all the'grmits 
they had made on fornfler#occasions‘ but alwaj^ 
on condition that the imposition should'qot be 
turned into precedent. Their last sdbsidy Jt ap¬ 
pears, had been paid into the hands of four Carons, 
who were to expend iP at their cliscrction for the 
benefit of the king and kingdom ;t an eiirly in/ 
stance of parliamentary controiil over jiiiblic ex¬ 
penditure. On a similar demand in 1244, the 
king was answered by complaints against the vio¬ 
lation of the charter, the waste ol former subsi- 
ilies, a*d the mal-administration oi' his servants.]: 

Finally, the barons positively refused any money; 
and he extorted loOO marks from the cit\ ol Lon-« 
don. Some years afterwards, they declared their 
readiness to burthen themselves more than^ever, 
if th^y could secure the observance of the charter, 
and requested that the .lusticiary, Chancellor, and 
Treasurer might be appointed with consent of 
parliament, according, as they asserted, to ancient 
custom, and might hold their offices during good 
behaviour.^ 


• Quod hsc omnia aine consilio 
fidelmm suorum faccrat, nec iIp- 
buerant es»c poence particuH^, qm 
fuerut a cnl^ immunn p 3C7 
t Id. p. SIS. 

1 Id p. 563 572 MalUifw 
Pwis'i hnguage « partwularly un- 
oourlly: icx cum instaDlifliiai, ne 


dicani impudfiih««mi', auxilium 

rHcuiii.iri’ .ill ns ilcnim Jio'tiilanl, 
toliM li«l ct dlusi, roolriwlwciuflt 
ei unanimiUt et uno mt m !■«>*' 

^ De commoni conMlm tiijni, 
meut ab tBUquu < iimin Him 
initam ^ T7fl. Tim »aj ii»t «> 
(fieai an cncnswlimcnt a» it may 
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c H A p. Forty year; motu^ dissatisfaction bad elapsed, 
p^“jj^.when a signal {jct of Henry’s improvidence brought 
on a crisis which endangered‘his throne. Inno- 
animosity against the femily 
aw of fre'deric H„ left no means untried to raise 
dp a.eompetitor for the drown of Naples, which 
Manfced had occupied. Richard earl of Cornwall 
having been prudent enough to decline this spe¬ 
culation, the pope offere^ to support Henry’s se¬ 
cond son, Priace Edmurtd. Tempted by such 
\ prospect, the silly king involved liimself in irre- 
trievabic embarrassments by prosecuting an enter- 
prize which could not possibly be advantageous to 
England, and upon which he entered without the 
advice of his parliament. Destitute himself of 
money, he was compelled to throw the eaepense 
of this new crusade upon the pope; but the assist- 
•ance of Rome was never gratuitous, and Henry 
actually pledged his,kingdom for the money which 
she njiight expend in a war for her advantage and 
his own.* He did not even want the effrofttery 


appear Italpli dc iVciille, l.i.imp 
of (’hicheiler. h.nd been tii.ide 
Chancellor in 132 J, a^meiiiii tutius 
repii; itaque stiIkiI hi nun (Ii'|i«- 
neretur ab pjiu ^leilli cunodiii nisi 
loliui regni ordinantp consenHU et 
COMilio p 2<ifi Accordingly, the 
king demanding the great val from 
him in 1236, he refuted to gite it 
np, alledging that having received 
It ID the general cuuncil of the 
kingdom, he could not reugn tt 
without the same auihortly. p 3G3 
And die parliaineni of ItAS com- 
pUiDcd tint the king had not fill 


luucd ihi sli pi of Ins prcdccentois 
In 'Appointing these three great 
uAicera by tlieir consent p Gde. 

hat had been in fact the practice 
of former kings, I do nut know; 
but It IS not likely to have been 
such as they represent Hemy, 
lioweter, h^ named the arch¬ 
bishop of York to the regency of 
the kingdom dunng bis absence 
beyond sea in 1242, de consiiw 
omnium comitum et baronum not- 
Irorum et omnium fiddiutn noslro- 
nim.—Kymer, 1 1 . p. 400. 

* p. 771. 
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to tell parliament in 1257,, ittroj^u^ing liis son chap. 
Edmund as king of Sicily, that they were bound 
for the repayment-of 1.4,000 marks with.interest. '-w' 
The pope had also? in furtherance of. the STeapo- 
litan project, conferred upon Henry the tilhes of m 
all benefices in England, as well as tVe first fruift 
of such as should be'vacant.* Such a cbnc;pssion 
drew upon the king the implacable fesentt^ent of 
Ills clergy, already complaining of the cowardice 
or connivance that had during all his reign e.\- 
posed them to the shameless e.xactions of Jlom^T 
Henry had now indeed cause to regret hi| preci¬ 
pitancy. Alexander IV., the reigning pontilF, 
threatened him not only with a revocation of the 
grant to his son, but with an excommunication 
and goneral interdict, if the money advanced on 
his account should not be immediately repaid,f 
and a Roman agent explained the demand to a« 
parliament assembled at Lopdon. The sum re¬ 
quired was so enormous, we are told, that it ^ruck 
all the hearers with astonishment and horror. The 
nobility of the realm were indignant to think that 
one man's supine folly should thus bring them to 
ruin.J Who can deny that measures beyond the 
ordinary course of the constitution were necessary 

* p 813 t (juantitu pt>cuni<r ad tantam 

t Iljmcr, tip 61)2 Tlii< in- ascrndil suminaiii, ut 5tii|>orem 
auipicioua neKociatioii for Sicily, simul ct liorrorcm in aunbus ){ent' 

IIInch 14 Dot altogether unlike that rartf auilientium lloluit igilur 

of Jainea I about tlie Spaniab nubiliui regni, >e uoius boniinu 

match, m its folly, bad success, lU confundi supma simplicitale. 

and tfa« dissaiisfactioD it occa- M Pans, p 827. 

stoned at home, receiycs a good 

deal of illustiation from documents 

)u Uymer's collection 
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to controul sp prodigal and injudicious asovereign^ 
Accordingly, the barons inwted, <hat twenty-four 
persons should be nominated, half by the king, 
and half by themselves, to reform the state of the 
kingdom. These were appointed on the meeting 
(JF the parliament at Orfdrd, after a prorogation. 
^The seven years that followed are a revolu¬ 
tionary period, the events of which we do not 
find satisfactorily explained by the historians of 
the time.* A king, divested of prerogatives by 
his people, soon appears even to themselves an 
injured party. And, as the baronial oligarchy 
acted with that arbitrary' temper which is never 
pardoned in a government that has an air of usiir- 
pation.about it, the royalists began to gain ground, 
chiefly through the defection of sohie wko had 
joined in the original limitations imposed on the 
<Town, usually called the provisions of Oxford. 
An ambitious man, confident in his talents and 
popularity, ventured to display too marked a su¬ 
periority above his fellows in the same cause. 
But neither his character, nor the battles of Lewes 
and Evesham fall strictly within the limits of a 
constitutional history. It is however important 
to observe, that, even in the moment of success, 
Henry HI. did not presume to revoke any part of 
the Great Charter. His victory had been achieved 
by the arms of the English nobility, who had, 

•Thebest account of the pro- Gaie.xr.Senptores. p.4or. Many 
tisioDS uf Oxford in lillo aod the of these proTisioosnereafterwards 
cirrumstancesronnertedAitlithcm enacted in the statute,of Marte¬ 
ls found in the Uurton Annals 2 bridge. 
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generally speaking, concurred in the former mea¬ 
sures against hi# govutoment, and whose op|)osi- 
tion to the earl of Leicester’s usurpation \jas com¬ 
patible with a steady attachment to constitutional 
liberty. 

The opinions of euniren^ lawyers are unaqubt^ 
cdly, where legislative or judicial authofiflqs fail, 
the best evidence that can be adduced in constitu¬ 
tional history. It will therefore be satisfactory 
to select a few passages from Brjeton, liini.sclfa 
judge at the end of Henry Ill's reign, by,wliicjr 
the limitations of prerogative by law will clearly 
appear to have been fully established. “ The 
king,” says he, “ must not be subject to any man, 
but to God andtthe law; for the law makes him 
king. *Let the king therefore give to the law 
what the law gives to him, dominion and power; 
for there is no king w hero will and not law bears, 
rule."! “ The king (in anoUier jilace) can do 
nothing on earth, being the minister of (Jod^ but 
what he can do by law; nor is what is said (in 
the Pandects) any objection, that wliate\cr the 
prince pleases shall be law; becau.se by the words 
that follow in that text it appears to design nut 
any mere will of the prince, but that which is esta¬ 
blished by the advice of liis counsellors, the king 
giving his authority, and deliberation being had 


CllAl*. 

part II, 

KNOLISII 

i-fissr 


I lyul itioiAi 

III Uif ]iu‘‘ 
hVAtivt ^ 
un«\(it ftiim 


• The earl of Glocester, whose per regnum suiim, et ut promissa 
perMual quarrel with Moiitfort siln a|^uil i'.vcsham tie futo ewn* 
nad overthrown the baronial oil- pleret Mall. I’arb, p SiO, 
KatcJiy, wrote to the king in t367,« ft ■ | S 
tit piOTOiooes Oxonu Icneri fatut 
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upon it!”* This is undovti^ly a misre' 
presentation of the femons lex which has 
ever be§n interpreted to. convey the unlimited 
powet of the people to their emperors.f But the 
very cftpcumstance of so perverted a gloss put upon 
this text is a proof th^t no other doctrine could 
be admitted in the law of England. In another 
p^sage, Brdcton reckons as superior to the king, 
“ not only God and the law, by which he is made 
king, but his qpurt of earls and barons; for the 
former (comites) are so styled as associates of the 
king, and whoever has an associate, has a master 
so that if the king were without a bridle, that is, 
the law, they ought to put a bridle upon him.”^ 
Several other passages in Bractos might be pro¬ 
duced to the same import; but these aig suffi¬ 
cient to demonstrate the important fact, that how- 
,ever extensive or even indefinite might be the 
royal prerogative in the days of Henry III., the 
law was already its suparior, itself but made part 
of the law, and was incompetent to overthrow it. 
It is true, that in this very reign the practice of 
dispensing with statutes by a non-obstante was 
introduced, in imitation of the papal dispensations.! 
But this prerogative could only be exerted within 
certain limits, and however pernicious it may be 
justly thought, was, when thus understood and 

* 1. III. c. 9. TheM words arc olhen most be lo some degree rc- 
nearly copied from Glanvil'aintro- ttnuned by them; but it isiUex- 
duetwn tobu treatiae » pressed. 

t See Seldea ad Tletam, p 1046 § ]. ii. e 16. 

i Tbii aeaiw, I sujif^, that | M. Paris, p. 701. 

he who acts with the tunsent of 
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denned, not, strictly speaking^ incompatible with chap. 
Ihe legislativfriSvereignty of parliament. 

In conformity with the system *of France and . 

other feudal countries, there was one ’standing English 

. • o CONST# 

council, which assisted the kings of England fh tk,, King', 
the collection and managepent of* their revenu#, 
the administration of Justice to suitors; and the 
dispatch of all public business. TiAs was styldd 
the King’s Court, and held in his palace, oiAA-her- 
ever he was personally»present. It was composed 
of the great officers; the chief justiciary';* the 
chancellor, the constable, marshal, chamberlain, 
steward, and treasurer, with any others wllora the 
king might appoint. Of this great court there wa.s, 


• TheChipf Justician was ilic 
greatest subject id England 11c- 
Mdis jiresiding in the king's couit, 
and in the Exchequer, he was ori¬ 
ginally, by virtue of his ofhee, the 
regent of the kingdom during tlie 
absence of the sovereign, which, * 
till the toss of Normandy, occurred 
lery frequently WriLn, at such 
limes, tan in his name, and were 
teste'd liy him Madox, Hist of 
Excheq. p 16. llis appointment 
upon these temporary occasions, 
was expressed, ad custodieiidum 
loco nostro terram nostram AiigliB 
et pacem regni nosiri, and all ner- 
sons were enyoiued to obey mm 
tanquam justiUano nostro, lly- 
mer, t i p 181 Sometimes, 
however, the king issued his own 
writ de ultra mare Tlie first time 
when the dignity of tlua office was 
impaired wu at the death of John, 
wlwQ the yusttciary, Hubert de 
Burgh, being besie^ in Dover 
Castle, those who prodaimed 
Henry III at Glocester, constitu¬ 


ted the earl of I’l-nihroke goiemoi 
of the king and kiiigdoin, Hiilierl 
still retaining Ins offite Diis is 
erroiieouslj slatisl by Matthew, 
I’ari'i, who has misled Sjielmaii in 
Ills (Jossary, lint the tnitli appears 
from Hubert’s answer to the arti¬ 
cles of charge against lifm, and 
from a nxord in Madox's Hist of 
Exch c 21. noU> A, wherein the 
earl of Pembroke is named rector 
regis et regni, and Hubert de Burgh 
justiciary In 1211, die arch¬ 
bishop of York was appointed to 
the regency dunng I lenrj 's'ahseoco 
HI Poitou, without the title of jus¬ 
ticiary Kymer, t i p 410. Still 
the office was so considerable, tliat 
the barons who met in the llxfoid 
jiarliament of 126K insisltd, that 
the justiciary ibouhl be annually 
chosen wiUi their approtialion- 
But the aubiequenl lucceise# of 
Henry prevented this Icing esU- 
btubed, and Edward I. disconti¬ 
nued tlif office ihogelher 
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CHAP, as il seems, froqK'^tiie be|^nDin|(is« pafticWr 
pa*i1t il. in which all matters to the re- 

venue were exclusively transacted. This, thou;^ 
cdmpose'd of the same persons, yet being held in 
1 he court^ tf dilferent 'part of the palace, and for different 
"iLr*'* business, waS Sistinguis^d from the king's court 
by tfie name of the exchequer; a separation which 
bfecarne complete, when civil pleas were decided 
and jidHiments recorded in this second court.* 

It is probable, that in ,the age next after the 
conquest, few causes, in which the crown had no 
ihteres't, were carried before the royal tribunals; 
every man finding a readier course of justice m 
the manor or county to which he belonged.'!" But, 
hy, degrees, this sujireme juris^iliction became 
more familiar; and as it .seemed lessJiable Jo par¬ 
tiality or intimidation than the provincial courts, 
.suitors grew willing to submit to its expeusivcness 
and inconvenience. It was obviously the interest 
of the king's court to givp such equity and steadi¬ 
ness to Its decisions as might encourage this dis¬ 
position. Nothing could be more advantageous 
to the king’s authority, nor, what perhaps was 
more immediately regarded, to his revenue; since 
a fine was always paid for leai c to plead in his 
court, or to remove thither a cause commenced 

* I or every ihiiii; Ui.it c.iii be by ltich.ml bishop of F.lv, Uioii>;h 
ViKiwii abiml the 1. uiia Ilei'is, .mil ruinmoni) asiiilicd to Genasp of 
psjiccialls tills lirancli of it, the Tilbury 1 his tivatise he will hnd 
student of our ciuistitutioiial his- subjoined to .Madox's work 
lory sliould have rciourse to + (Imnis rausa lerminetur co- 
Madux's llivturj of the ExcHbiiucr, initalu, vel hundredo, vcl halimolo 
and to the llMlottue ile Scacrario, socam habentlum I.rges Ilenr. 1. 
written in the lime of Reniy II e 9 
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bel6wjr But becauM few, comparatively sfteak- chai' 
iag, could have recourse to* so diStatit a tribunal ' ‘4' 

M that of the king’s court, and perhaps also oi\ ^ 

account of the attf^chment which the Ei4;liji felt i ni.lish 
to their ancient right of trial by the ifoighbouriiisr 
freeholders, Henry II. ^established itinerant jua* 
tices, to decide civil and* criminal pleas, w’ltluii ' 
each county,* This e.vcellent instrfution *is re¬ 
ferred by somedo the twenty-second year Jf that 
prince; but Madox tragcs it several years higher.! 

\Vc have owed to it the uniformity of our comimn) 
law, which would otherwise have been spilt, like 
that of France, into a multitude of local L■^^tom^; 
and we still owe to it the assurance, mIiicIi is felt 
l)j the poorest and most remote inhabitant ol Eng¬ 
land, that hi^ right is weighed by the same’incor¬ 
rupt ifnd acute understanding, upon which the 
decision of the highest (picstioiis is ri-posed. The 
justices of as.si7.e seem originally to ha\c gone* 
their circuits annually, mid is part of tlioir duly 
was to set tallages upon royal towns, and superin¬ 
tend the collection of the revenne, we may be 
certain that there could be no long interval. This 
annual visitation was expie.ssly confinned by the 
twelfth section of Magna Charta, which jirovides 
also, that no assize of novel disseisin, or mort d'aii- 
cestor, should be taken c.vcept in the shire where 
the lands in controversy lay. Hence this clause 


* DiMogu. di; ScaccArio. J). .IH lo inuuUon of t.ouis \ I who li,)lf 

t Hist..of Kuliwiiier, e in a (iii»ty Ufon-li.i.i inirulund a 

laird Lyttlrton lliinks that tins in- siiiiiUrrcdiilalioii m Inulomiiiions 
Milutinn m.i} hast Iksh aili>|iltsl Hist. ofWenr\ II sol in p 
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CHAP, stood opposed on one hand to t^e encroach- 
PiSr ii. of thef king's* court, which,otherwise 
, v-vw by drawing pitas of land to itself, Ime defeated 
^^com wytor’s right to a jury'from the vicinage; and 
on the'.other, lo those of the feudal aristocracy, 
ijfho hated any interference of the crown to chas¬ 
tise their.violations of law, or controul their own 
jurisdiction, i, Accordingly, while the confede^y 
of baAms against Henry III. was in its full pofiver, 
an attempt was made to prevent the regular, cir¬ 
cuits of the judges.* 

The coBrt Long after the separation of the exchequer from 
Pto"'"™ the king’s court, another branch was detached,for 
the decision of private suits. This had its begin¬ 
ning, in Madox's opinion, as early as the reign of 
Richard L j But it was completely c^stabli-shed by 
Magna Charta. “ Common Pleas,” it is .saia in the 
fourteenth clause, “ shall not follow our court, but 
'be held in some certain place." Thus was formed 
the Court of Commoii Bench at Westminster, with 
full and,' strictly speaking, exclusive jurisdiction 
over all civil disputes, where neither the king’s 
interest, nor any matter savouring of a criminal 


* Justiciarii tfgij Angli*, qm 
dicuntur itioerii.miMi tleifotdiam, 
pro (uoexequendooiiiciorepelinn- 
tur, allegantiboi hia oui regi adver- 
aibantur, ipios contra formam pro- 
vniORuns Oxoniie nuper factarum 
Teniiae. Chnw Nic.Tnret.A D 
1260. I fotget where I found thii 
qoototioo. 

t Hilt of Eichequer, c. 19. 
Joaticei of the bench ar^ men¬ 
tioned leveial mra befon: Mifrna 
I'harta But Madox iSinh* the 


chief iu.sliciary of l^nglaod might 
pretide in the two court!, as well 
as in the exchequer After tlie 
erection of the Common Bench, 
Uie style of the superior court be¬ 
gan to alter. It ceased by degrees 
to be called the king's court. 
Pleas were said to be held coraro 
rege, or coram rege ubicunque 
Aierit And thus the court of king's 
bench was formed out -of the re¬ 
mains of the anaent curia regis. 



nriuxG rriK Miynihj A<.^s. 40$ 

• I 

nature was concerned. For oCsuch disputes nci- c ii a i*. 
ther the court of king's bencli, nor that of cxche- 
quer, can take cognizanoc, except by mpns of or 
legal fiction, which, in the one case, supposes an 
act of force, and, in tile other, a debt to the brown. 

The principal officers af ij^atc, who fiad originally o^u of* 
been effective members of the k 
to withdraw from it, after this se 
courts of justice, and left their 
lawyers; though the treasurer ayd chancellor of 
the exchequer have still .‘■cats on the ciiuqy sid^ 
of that court, a vestige of its ancient eonstdution. 

It would indeed have been difficult for men bred 
in camps or palaces to fulfil the ordinary functions 
of judicature, upder such a system of law as had 
gr(»wn jip in England. The rules of legal decision, 
among a rude jieojile, are always very simple; not 
.serving much to guide, lar less to controul, the 
feelings of natural eipiity. Such were those which 
prevailed among the Anglo-Saxons; requiring no 
subtler intellect, or (lee|)cr learning, than the earl 
or sheriff at the head of his county-court might be 
expected to possc.ss. But a great change was 
wrought in about a century alter the conquest. 

Our English lawyers, [iroiie to magnify the anti- 
<iuity, like the other merits ol their system, arc 
apt to carry up the date of the common law', till, 
like the pedigree of an illustrious family, it loses 
itself in the obscurity of ancient time. Even Sir 
Matthew Hale does not hesitate to say, that its 
origin is as uudiscoverable as that of Nile. But 
though some features of the common law may l>e 
vor.. 11 . n !• 


• » m.* I tlK‘ I 0111* 

ing s coi/rt, jiegan „„„ um 
paratfon intf^three 
places to regular 
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CHAP, distinguishable in ^xon times, while our limited 

PART ii assignmg many of it| 

• peculiarities td any determinable period, yet the 

^comst” character and most essential parts of the 
system were of much later growth. The laws of 
the Anglo-Shxon kingjs, fMadox truly observes, 
are as different from those collected by Glanvil as 
the laws of fwo different nations. The pecuniary 
compositions for crimes, especially for homicide, 
which run through the Mglo-Saxon code down 
to the laws ascribed to Henry I.,* are not men¬ 
tioned by Glanvil. Death seems to have been the 
regular punishment of murder, as well as robbery. 
Though the investigation by means of ordeal was 
not disused in Ins time,t yet tri^l by combat, of 
wliich we find no instance before the coni|uest, • 
was evidently preferred. Under the Saxon go- 
>ernmciit, suits ajipcar to have commenced, even 
before the king, by verbal or written complaint; 
at least, no trace remains of the original writ, the 
foundation of our civil procedure.} The descent 
of lands before the conquest was according to the 
custom of gavelkind, or equal partition among the 
children ;§ in the age of Henry 1. the eldest son 


• (' 70 

t A (lUK'n of London, 

(il Ilf mimlrr, luiini; r.iilKl in ihc 
ordral of mM water, wu hanirrd 
li> onirr of Henry II, lhou|;li he 
olli'rrd MK) m.irkt to life 

Hniedrn, |> VC6. It apfiean if 
till'itniral were prriuiyvd to |ier' 
voic already roiiMiiiil liy the mt- 


did of .1 jury If they escaped in 
this pury.'ation, yet, in cases of 
mnnler, lliey were liatiishisl llir 
realm Wilkins, li’^rs An|;lo. 
.Sason. p 330 Orde.ils were abo¬ 
lished ahuut the |iei;innini; of 
lirnn 111's reign 
] ilHkvs, Dissert FpiituI, p S 
\ Lei!estiuiidiiu,p. 
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toot the principal fief to liis own share;** in'that 
(jf Glanvil he inherited alt* the lan'ds held by 
knight service; but^the descent df socage lands, 
depended on the particular custom of the eet^e. 
By the Saxon laws, 'upon the death’ of the soh 
without issue, the fathei; inherited ;*t 'by our com» 
mon law’, he is absolutely, and in every eokc* ex¬ 
cluded. Lands were, in general, devisable by 
testament before the conquest; but not Ai the 
time of Henry II., except by particular custom. 
These are sufficient samples of the differences be* 
tween our Saxon and Norman jurisprudence; but 
the distinct character of the two will strike more 
forcibly every one who peruses successively the 
laws published ^by Wilkins, and the treatise 
•ascribed to Glanvil. The former rcsembfe the 
barbaric codes of the continent, and the capitula¬ 
ries of Charlemagne and his family; minute to an 
excess in apportioning punishments, but sparing 
and indefinite in treating pf civil rights; while the 
other, copious, discriminating and technical, dis- 
]>lays the characteristics as well as unfolds tlic 
principles of English law. It is difficult to assert 
any thing decisixely as to the period between the 
conquest and the reign of Henry IL, which pre¬ 
sents fewer materials for legal history than the 
preceding age; but the treatise denominated the 
Laws of Henry I., compiled at the soonest about 
the end of Stephen’s reign,^ bears so much of a 


* I.Pi:n licnr I c 70 ejuoted m thu (realm, «lii(li «u 

Ibid niA publ<»\)ed in luly nil 1151 

', 't\w: Detmaa of Unban is 

II II 2 


467 

CHAP. 

PART II. 
x— v**.' 
ENGUSH 
COMff. 



46 ^ 


CHAP. 

yii. 

PAiini. 

KNGMSIl 

c:o^8T. 


(li I ra^(e| 
ami lit fit U 
ui I III 1 ng- 
lisli law ' 


STATE OF EUROPE 

« • 

I ‘ 

Sax^n character, that I should be inclined to 
ascribe our {)re'sent cboimon law ioTa date, so fa^ 
as it is capable of any date, npt much antecedent 
to’the^publicationof Glanvil*,At the same time, 
since no kind of evidence attests any sudden and 
sedical change' in the jurisprudence of England, 
the questaun must be considered as left in great 
obscurity. Perhaps it might be reasonable to 
conjecture, that the treatise called Leges Henrici 
Primi contains the ancient usages still prevailing 
in the inferior jurisdictions, and that of Glanvil 
the ru*les established by the Norman lawyers of 
the king’s court, winch would of course acquire a 
general recognition and efficacy, in consequence 
of the institution of justices holduig their assizes 
I)eriodically throughout the country* 

The capacity of deciding legal controversies 
^was now only to be found in men, who had de¬ 
voted themselves to that peculiar study; and a race 
of such men arose, whoje eagerness and even en¬ 
thusiasm m the profession of the law were stimu¬ 
lated by the self-complacency of intellectual dex¬ 
terity in threading its intricate and thorny mazes. 
The Normans are noted in their own country for 
a shrewd and litigious temper, which may have 
given a character to our courts of justice in early 
tunes. Something too of that excessive subtlety, 
and that preference of technical to rational princi¬ 
ples, which runs through our system, may be im- 


* Madox, Hut. of Etch p 122. xop|HMing that Glanvil was not 
t^it 1711. Lord I,yii]rton, vol. tli« author of this iraatisc, hut 
II p 2b7. has given n-aions for some clerk under his direction 
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puted to the spholastic philosophy^ ii^hich’was in chap 
^ ogue during the same period, and is marked by ' ** 
the same features.* Rut we have just tjpason W • 
boast of the leadilig causes of these, defeofs; an rAoiisii 
adherence to fixed rufes, and a JeaJpusy of judicial < 
discretion, which have Sn*uo country, I bejiev?, 
been carried to such*a length. Hence precedents 
of adjudged cases, becoming aathorities f^r tfte 
future, have been constantly noted, and form in¬ 
deed almost the sole gfbund of argument in ques¬ 
tions of mere law. But these aiithoritie.s beii^ 
frequently unreasonable and inconsistent^ partly 
from the infirmity of all human reason, partly from 
the imperfect manner in which a number of un¬ 
warranted and'incorrect reporters have handed 
them ilown, liter judges grew anxious to elude by 
impalpable distinctions what they did not venture ■ 
to overturn. In some instances, this ciasive skill, 
lias been applied to acts of thp legislature. Those 
who are moderately conversant with the histyry of 
our law will easily trace other circumstances that 
have co-operated in producing that technical and 
subtle system, which regulates the course of real 
property. For as that formed almost the whole of 
our ancient jurisprudence, it is there thatwc must 
seek its original character. But much of the same 
spirit pervades every part of the law. No tribunals 
of a civilized people ever borrowed so little, even 
of illustration, from the writings of philosophers, 
or from the institutions of othcf countries. Hence 
law has been studied, in general, rather as an art 
than a science, with more solicitude to know its 
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CHAP, rules and di§tiricti«nli^'than to percdve their appli. 

I’A^T ii f®*" ought th 

wnw "have been established, the mdintenance of public 

^ojNST** and private rights. Nor is there any reading 
mote Jejune a.nd unprofitable to a philosophical 
mind than that of our tanhient law-books. Later 
times, have jntroduced other inconveniences, till 
the v^st extent and multiplicity of our laws have 
become a practical evil of serious importance, and 
an evil which, between th6 timidity of the legisla- 
hire on the one hand, and'the selfish views of 
practitioners on the other, is likely to reach, in no 
long period, an intolerable excess. Deterred by 
an interested clamour against innovation from 
abrogating what is useless, simplifying what is 
complex, or determining what is dohbtfiil.ond al¬ 
ways more inclmcd to stave off an immediate diffi¬ 
culty by some patch-work scheme of modifications 
and suspensions, than to consult for posterity in 
the comprehensive spiriv of legal philosophy, we 
accumulate statute upon statute, and precedent 
upon precedent, till no industry can acquire, nor 
any intellect digest the mass of learning that 
grows upon the panting student; and our juris¬ 
prudence seems not unlikely to be simplified in the 
worst and least honourable manner, a tacit agree¬ 
ment of ignorance among its professors. Much 
indeed has already gone into desuetude within the 
last century, and is known only as an occult science 
by a small number, of adepts. We are thus gra¬ 
dually approaching the crisis of a necessary refor¬ 
mation, when our laws, like those of Rome, must 
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cast into t^ crucible. It ^ould be a ttisgrace chap 
JO the nineteenth century, if Euglaiid could aot 
find her Tribonian.# , * ^ ■ 

This establishment of a legal system^ Vfhfch 
must be considered’ as complete at the'end of 
Henry lll.’s reign, when Jibe unwViften usages ef 
the common law as'well as the forms andjirece- 
dents of the courts were digested into the griiat 
work of Bracton, might, in some respects, conduce 
to the security of public freedom. For, however 
highly the prerogative might be strained^ it was 
incorporated with the law, and treated with the 
same distinguishing and argumentative subtlety 
as every other part of it. Whatever things, there¬ 
fore, it was assorted, that the kings might do, it wai 


• Whitelorlc, just after ilie Ke'- 
tnration, compliini lliat “ A'®' 
the volume of our statuu s !■. eri'u n 
or swelled to a Rrcal liiem ss ” 'Hie 
volume' "hat would he have, 
said to the nionvlrnus Inith <d a 
volume tnennially, fill* d tM'h laws 
iirofessiiu; to he the dtlihcrale 
work of the lci:)»lature,wlu<.h every 
subject IS supjioswl to read, rc- 
mi mber and understand 1 Tlii' ex • 
cclleiil sense of the followrinc sen¬ 
tences from the same passagi may 
well excuse me from quolinR them, 
and,l)erhap8, in this age of hiRolcd 
avcrscTu^s to uino\iilMin, I liJVf 
need of some apology for what I 
have ventured to say in the text. 
«I remember the opinion of a wise 
and learned sUlesman and lawyer 
(the Chancellor Oxeustienil dial 
multiplicity of written laws do hut 
distract the judges, and u mlir 1 1 * 
law less cert.iiii, dial where tlw 
Uw sets due and ileat Iwumlv le 


Iwixt the prern.Mtiv, rosal, and 
the riRlits ol die jMsiple, and Rivts 
remedy m pm ale <aiive», llieiT' 
metis no imire laws to 1 h‘ iii- 
ereasid, fur therehv lili'/alinii will 
he incriasul likewivi fl were .1 
work worthy of a |p,irhjnieiil, ind 
tannot lie done odierwiHe.Ku.mse 
a review of all our st iliile\lo n pe il 
suib as diiv shall jiidi:i inimin- 
nient to remain in force j to t'Ui- 
finn those whieh ihey shall ihmk 
hi 10 St mil, and those scviral sli- 
lulls which are cnnfusisl, viun 
repugnant to others, mail) muili- 
liig the same malli rs, to be riHlui nl 
into certainly, all of one subpii 
into one statute, that perspicuiiy 
and cleaimss may ap))e.ir in our 
writti’ti laws, wlin.li at ihi' day 
few stuilents or s.i„(s laii find in 
this* " " hileliKke»I oiBliienUrv 
■III ParliatniMlir) "ril, *ol 1 p 
1 ( 1 * 1 . 
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a ne<*e8sary implic^atiion, that ther6 were otfier 
things which*he could not do; else it were vain, 
U> specify the ftrmer. It is not meant to press 
thi^ toe^r; since undoubtedly the bias of lawyers 
towards the'prerogative was sometimes too dis¬ 
cernible. Bift Che sweejiiag maxims of absolute 
powe?, •w^iich servile judges and churchmen 
tqilght'the Tudor, and Stuart princes, seem to 
have dkde no progress under the Plantagenet line. 

Whatever may be thought of the effect which 
tlie study of the law had upon the rights of tlie 
subject,'It conduced materially to the security of 
good order by ascertaining the hereditary succes¬ 
sion of the crown. Five kings, out of seven that 
followed William the Conqueror, were usurpers, 
according at least to modern notions.* Of {[le.sc, 
Stephen alone encountered any serious opposition 
upon that ground; and with rc.spect to him, it 
must be remembered that all the barons, himself 
included, had solemnly svvorn to maintain the suc¬ 
cession ol Matilda. Henry II. procured a parlia¬ 
mentary settlement of the crown upon his eldest 
and second sons; a strong presumption that their 
hereditary right was not absolutely secure.* A 
mixed notion of right and choice m fact prevailed 
as to the succession of every European monarchy. 
The coronation-oath and the form of popular con¬ 
sent then required were considered as more mate¬ 
rial, at least to perfect a title, than we deem them 
at picsent. They gpe seisin, as it were, of the 


' I'oilllnli, ti.| II 14 
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crolpn, and, in cases of disputed pretensions,'had 
a sort of judicial efficacy, llie Chronicle of Dun- 
staple says, conceaning Richard l!, Iha^ he wa? 
“ elevated to the throne by hereditary rigHt,* after 
a solemn election by the clergy ^and pefiplo:’’* 
words that indicate thecujrent principles of thift 
age. It is to be obsbrved, however,^tliat RJchard 
took upon him the exercise of royal prerogatives, 
without waiting for his coronation.! The succes¬ 
sion of John ha.s certainly jiassed jn modern times 
lor an usurpation. 1 do not find that it w|}s coif- 
sidered as such by his own contemporaries /m this 
side of the channel. The question of nihcntancc 
between an uncle and the son of his deceased 
tldcr brother was yet unsettled, as we learn from 
(ilanv^, eveifin private siicccsbioii.|: In the ease 
of sovereignties, which were somctiines contended 
to require different i ules from ordinary patrimonies, 
it was, and continued long tojic, the most uncer¬ 
tain point in public lawi John's prctensieUis to 
the crown might therefore be such as the English 
were justified m admitting, especially as his rever¬ 
sionary title seems to have been acknowledged m 
the reign of his brother Richard.^. It indeed wo 
may place reliance on Matthew' l’ari.s, Archbishop 
Hubert, on this occasion, declared in the most 
explicit terms that the crown was elective, giving 
even to the blood royal no other preference than 
their merit might challenge.il Carte rejects this 

• L)Ulrton, lol 11 -12 111 t**il Xf iiWiii nil*, 1. 1 » i I. 

rfcdiUriojun- promos i-ikIus in rt-.,- (•l.iiuil, I ui c J 

Duni, |Kht I kn It iKipuli-oil Mill 111 v lltnMm p 702 

ilntioiii-iii II |i I' ’ 
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as a fiction of the historian; and it is certainly a 
strain far beyond the constitution, which, both 
before ^nd after the conquest, bad invariably 
limitedTthe throne to one royal''stock, though not 
strictly to its nf arest branch. In a charter of the 
ffrst year of his reign, Jphti calls himself king “ by 
hered^ary rjfght, and through the consent and 
favoui^of the church and people.”* 

It is deserving of remark, that during the re¬ 
bellions against|his prince*and his son Henry HI., 
dpt a syllable was breathed in favour of Eleanor, 
Arthurs sister, who, if the present rules of .suc¬ 
cession had been established, was the undoubted 
heiress of his right. The barons chose rather to 
call in. the aid of Louis, with scarcely a shade of 
title, though with much better meanfe of matntain- 
ing himself. One should think that men whose 
ifathcr.s had been in the field for Matilda could 
make no difficulty about female succession. But 
I doubt whether, notwithstanding that precedent, 
the crown of England was universally acknow¬ 
ledged to be capable of descending to a female 
heir. Great avcrscncss had been shewn by the 
nobility of Henry I. to his proposal of settling the 
kingdom on his daughter.! And from a remark¬ 
able passage which I shall jiroduce in a note, it 
appears that even in the reign of Edward III. the 
succession was supposed to be confined to the 
male line.| 

At length about-the middle of the thirteenth 

* .luru hirn-diUnu, cti-neduDli t Lyltlfton, vol. 1 n lb2 

tani clin cl |Hipuli ioiim'iiiiu il 1 llii^ is intiiOiited li) ihc treaty 

favori’ Gunlun on i’.iriiainviil'., nuili- m 11J9 Sir a inamags bc- 
p l.Ti l»isii.tli( il(li»l -nil 111 Kdn. Ill 
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century, the lawyers applied.to,the crown the chap. 
Aame strict principles of descent which regulate a 
private inheritancer. Edward I. was proclaimed wy-fc/* 
immediately uporf his father’s death, though a,b- 
sent in Sicily. Something however of the* old 
principle may be traded, in this proclanyitioh, 
issued in his name by the guardian:^of lire,rcalm, 
where he asserts the crown of England “ ^o have 
devolved upon him by hereditary succession and 
the will of his nobles.* * These, last words were 
omitted in the proclamation of Edward II.;t sinjie 
whose time the crown has been absolutely here- 
ditarj'. The coronation oath, and the recognition 
of the people at that solemnity, arc formalities 
which convey no right cither to the sove^^cign or 
the ])«ople, Ihough they may te.stify the duties oi 
each. 


and thp duke of IlMliaiit's daugh¬ 
ter IMu-inl lliiTfin piniiiiM'*!, 
that if In'! sun should die hcfori’, 
liim, liMsin.; null ismu , lit uill 
proLurc till (oiispnt ol his h.iniiis, 
nuhli's, and < itii-s, ■ that is, of [i.irhii- 
ment, nobles hm e meaning kniitlits, 
lithe word has an) distina siiiso,) 
for such issue to iiilicnl the kin|;- 
dom; and if he die Icasini; a 
dautthtcr only, I'xlward or his liinr 
shall m.iko such jiroMsion fur liir 
a.s belongs to ihv daughter of a 
ling, lljmcr, t \ p IM It 
may be inferrrf from tins instru¬ 
ment, ilut III Edward's intention, 
if not by ihe coustitulion, the Salic 
law was to regulate the succession 
of the English crown This law, 
it must be remembered, he was 
compelled to admit in his claim on 
the kingdom of France,dHiugli with 
a certain mudifiGalion which gave 
a pretext of title to himself 


• .\d nos legiii cidit rn iciilum 
sutiessiuni h,irislit<iii.i, .ir priHi- 
ruin ngiii vuhinlaU', et lubblate 
nuhis pi.i stit.'i Mt ih viihititin Hr i- 
dyi History of l'iigUiid,vol ii Ap- 
pi iidix, p I ) (Xpimnils print iiiiii 
MilonliUe lo mem williiiuneis, not 
will, .Ls much as III say, liny .11 li d 
riadily and willnnil (luum.iiid— 
Uul in all prolialiihiy it w.is in- 
lindisl to sail On usual furiii of 
consent 

t U>mer, I 111 p 1 Walsiiig- 
liam howeser assi’il-, that Faiwanl 
11 asiendeil the throne non lam 
jnie harislitarioi|Uam uiianiini .is- 
sensu iirmerum et maguatum )i 
‘>5 I t rhaps we should omil Uie 
iwonl iinii, aiul he miitht intend In 
say, that tlie ling had not only Ins 
lierislilary tith, hut the fn'c con 
scut of Ills barons 
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CHAP. I cannot cbnplude the present chapter without 
PART ii. one most prominent and characteristic- 

distinctiop between the constHution of England 
^CON^ of,every other country in Europe; I 

Eoginh ' mcaJi, its refpRl of civil privileges to the lower 
nSi e» nfibili^y, or those whom,we denominate the gen- 
Frai^c, in Spain, in liermany, wherever 
in shoft we look', the appellations of nobleman 
and gentleman have been strictly synonymous. 

_ •. fc 4. 

Those entitled to. bear thenr by descent, by tenure 
of,land»by office or royal creation, have formed a 
class dis^tinguished by privileges inherent in their 
blood from ordinary freemen. Marriage with 


noble families, or the purchase of military fiefs, or 
the participation of many civil offices were, more 
or less, interdicted to the commons of Frane? and 
the empire. Of these restrictions, nothing, or 
tiext to nothing, was ever known in England. 
The law has ne\er laken notice of gentlemen.* 
From ,thc reign of Henry III. at least, the legal 
c(]uality of all ranks below the peerage was, to 
every essential purpose, as complete as at present. 


* It Is hanlly tivurlh while, even 
ibr the nakc uf oliviatinf; cavils, to 
notice as an vxcejition the statute 
of 33 11. \ I c 14 prohiliiting the 
election of any who were not bom 
i{rntlLnii-ii fur knights of the shire 
Muth less stiould 1 have thought 
of noticing, if it had not been sug 
grsted as an objection, the provi¬ 
sion of the statute of Merton, that • 
guardians m chujiry shall, not 
in.irrv their wants to villeins or 
hnrgessis, to tlieir dispar.igcnient. 
\Mi*r, ver the dixiim lion, ,if rank 
.111,1 |>r«|Hnv fill III III, iti.- 
1,1111'' i.l MH li IV I, i„,trr,.i.'i . 


will dveiDod unequal; and it 
was to obviate the tyranny of feu¬ 
dal superiors, who cunipellt'd their 
wards to accept a mean alliance, 
or to forfeit Its price, that this pro¬ 
vision of the statute was made. 
Dut this does not affect the propo¬ 
sition 1 had maintained as to the 
tfgai equality of commoners, any 
more tlian a report of a Master in 
Chancery at tiie present day, that 
a proposed marriage for a’ ward 
of the court was unequal to what 
her station in society apjieand to 
, 1 . 11111 , vvontd iiivaliihilu the same 
pri,|«>.iiii,n 
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CkSnpare two writers nearly contemporafy, Srac- chap. 
ton with Beaumanoir, and rtia^ Ifov? the customs 
of England are d^tinguishable ki this respect. 

The Frenchman jranges the people unfie» three 
divisions, the noble, 4he free, and th6 scrwle ^mir 
countryman has no generic class, Lift freedom aad 
villenage.* No resAramt'seems e\(tf la kafo lam 
upon marriage; nor have the chililren ev'enof a 
peer been ever deemed to lose any privilege by lu.s 
union with a commoner. The purchase of lauds 
held by knight-service was al^’ays open to ail 
freemen. A few privileges indeed were confined 
to those who had received knighthood.f But, 
upon the whole, there was a virtual equality of 
rights among a|l the commoners of England. W hat 
is most particular is, that the jicerago itself im¬ 
parts no jirivilege except to its actual |)ossLssor. 

In every other country, the dcseemlaiits of nobles 
cannot but thcmseKcs be noble, because theft 
nobility IS the iiiiincdqite coiiseijuence of their 
birth. But though we commonly say that the 
blood of a peer is ennobled, yet this expression 
seems hardly accurate, and litUr foi heiakK than 
lawyers; since in truth nothing coiiters nobility 
but the actual descent of a peerage. The sons 
of peers, as we well know, are coinmoiieis, and 
totally destitute of any legal right beyond a bar¬ 
ren precedence. 

There is no part, perhap's, of our constitution so 
admirable as this equality of civil right**; this iso- 

• llciiimji.o.r, ( Ti rrulni 1 S,. .... riMiili mpI 

J I, I IJI )' 
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CHAP, nmid, which the philosophers of ancient Gr^ce 
pArtf n hoped tb findf in'democratical government.* 
, Ifrom the beginning our law has been no respecter 
person’s. It screens not the gentleman of an¬ 
cient lineage* from the judgment of an ordinary 
jury, nor from Ignominious punishment. It con¬ 
fers nbt,< it never did confer, those unjust immoni- 
tieo frbm pu*5lic ^ burthens, which the superior 
orders arrogated to themselves upon the continent. 
Thus while the privileges nf our peers, as here¬ 
ditary legislators''of a free people, are incompara¬ 
bly more valuable and dignified in their nature, 
they are Au less invidious in their exercise than 
those of any other nobility in Europe. It is, 1 am 
firmly persuaded, to this peculiarly deiuocratical 
character of the English monarchy,,that we are 
indebted for its long iiermanence, its regular im¬ 
provement, and Its present vigour. It is a sin¬ 
gular, a provideiilial circumstance, that, m an age 
when the gradual march of civilization and com¬ 
merce* was so little foreseen, our ance.stors, de¬ 
viating from the usages of neighbouring countries, 
should, a.s it deliberately, have guarded against 
that expansive force, which, in bursting through 
obstacles improvidently opposed, has scattered 
havoc over Europe. 

cauH-ioi This tendency to civil equably in the English 
lUvwjuaiiiy j tliiiik, bc ascribcd to several concur- 


‘ ‘(X"i inln tlic ninuthi of tlirw Ptrsun 

laxxtri* vm/Aia*. inx** tli^ ail* *.alrap.x, .iftir tli<* niiinJur of Siii^r- 
\o(.itr of draiH ra() in llit ilw ii— iln., a "Ci m luniiiuil in lln xpinl 
moil of lnnii«of i;ii«i'rimii.iil hIiii.Ii of ( uriixillc 
llrroiloltis (Tli.ili. 1 . c HU I'liav pul 
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rest causes. In the hrst'place the feudal msti- 
tutiona were far less militarj? inf England than 
upon the continent.^ From the tinsie of Henry 11.^ 
the escuage, or ppcuniary coinmutation*foB per¬ 
sonal service, became almost univtrsaU’ The 
armies of our kings wer^ composed of hired troopj, 
great part of whom, certafinly were knjghts and 
gentlemen, but who, serving for pay, and hot by 
virtue of their birth or tenure, preserved nothing 
of the feudal character It was not, however, so 
much for the ends of national ah of private waf- 
larc, that the relation of lord and vassal whs coh- 
trived. The right which every baron in*l'Vance 
possessed of redressing his own wrongs and tliose 
of Ills tenants by arms rendered their connexion 
strictly military. But we read very little'of pri¬ 
vate ^'ars 111 England. Notwithstanding some 
passages in Crlanvil, which certainly appear to ad¬ 
mit their legality, it is not easy to reconcile tlii.’f 
with the general tenour of our laws.* They 
must always have been a breach of the king's 
|)eace, which our Saxon lawgivers were perpetu¬ 
ally striving to preserve, and which the Conqueror 
and his sons more ed'ectually maiiitained.t Nor 


* I liaiv modihed tins |pass,iir(, 
III ronsii[ucni(' of tin )iist .iiiiiii- 
■idvemon of a ]irn(idu.il rntie. 
In dll' foniiir i-dilion, I li.ul si iliil 
liM) stroii|!l> tlic diRcrenu', uliiili 
1 Mill ix'liesc to liavp existed, Ik- 
Iwccii the cuMoms ul i'[i|{l.iiid .ind 
iitliiT feudal couiilni’s, in rcs,H'cl 
of |irii.ita vs.irfari 

t 'llio iH'iialtiis nii|His(sl on 
lireadiLs of tin- |M.'aii., in W ilknis's 


.Aiiulii-Saxoii l.i»i, an too nutiU'- 
nnis to III' particul III) niscrti'd 
(Ini ri niarkaMe p.i'isai{e in Dumi's. 
d.i) .i)i|Hars, li) nil 11110111111; a li 
i;al fiisinni of private feuds in an 
individual manor, and dun only 
anion); WeUiiincn, to alford an in- 
firinie that it was in aiionials. 
In lilt royal in.iimr ol ,\r<)i(nft.'fil 
111 llerefordsliin, if oni Welslniian 
kills aiidtlier, It vs,b a lUituiii for 
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CHAP, can ‘retrace many instances i^some we perlfaps 
flktn acttial" bostiiities among the nobility of 

iEngland after 4he conquest, except daring such 
air anariby as the reign of Stephen or the mi¬ 
nority of Henry III. Acts ef outrage and spolia¬ 
tion were indeed very frequent. The statute of 
Marlfcbridge,* soon after tbe baronial wars of 
Henry HI., ^speaks of the disseisins that had 
taken'^lace during the late disturbances;* and 
thirty-five verdicts are said to have been given at 
one court of assize against Foulkcs de Breaute, a 
notorious partizan, who commanded some foreign 
mercenaries at the beginning of the same reign : | 
but these are faint resemblances of that wide- 
spreading devastation which the nobles of France 
and Germany were entitled to carry. amon»^ their 
neighbours. The most prominent instance pei- 
haps of what may be deemed a private war arose 
‘out of a contention between the earls of Gloccstcr 
and Hereford, in the rcugn of h-dward I., during 
which acts of c.\traordinary violence were perpe¬ 
trated; but, far from its having passed for lawftil, 
these powerful nobles were both committed to 
prison, and paid heavy fines.J Thus the tenure 
of knight-service was not in eflect much more 
peculiarly connected with the profession of arms 
than that of socage. Tl^rc was nothing in the 


the relations of the slam to a'sem* thl^ plutidpr thr kmc li.ul a thini 
htc and plundi r thr murderer and part, and the rest they kept fur 

hu kindrisl, and burn their huusm themselves |i 17<) 

iinld till lorpscslioidd be iiitemsl, * St.ii 6111 III 
nhirh w.is to take place hy nuoii f M.Ut. I’.iris, p 371 

on the niurruvr of his deadi tlf ; Itot P.trl sul i p 7(i 



DURlirO THE MIDDLE AGES 

coaditioD to generate that high eelf^esti* cuap. 
mation, which awlitary hahits* iiftphe. On the 
contrary, the burt^enswne incidents of tenure ip '-n-'i.'. 
chivalry rendered^oca’ge the more advdltageoUs, 
though less honourable of the tw'o. 

In the next place, wf must ascfilrc a good de»l 
of efficacy to the old Sax^n princifdes,.thaf sur¬ 
vived the cwiquest of William, and mfuseJ them¬ 
selves into our common law. A respectable class 
of free socagers, having, in general, full rights ol 
alienating their lands, and holdiri^ them probably 
at a small certain rent from the lord of the^nanoV, 
frequently occur in Domesday Book, 'fliough, 
as I have already obser\ed, these were derived 
from the superior and more fortunate Anglo- 
• Saxon ceorlj, they were perfectly exempt fiom 
all mfrks of villenage both as to their person.s and 
estates. Some have derived their name from the 
Saxon <soc, which signities a tranchise, especially* 
one of jurisdiction. And wttateier may come of 
this etymology, which is not jierhaps so well 
established as' that from the French word m, a 
ploughshare,* they undoubtedly were suitors to 


• It IS not rasy to decide be¬ 
tween these two derivations ot the 
words socage and socman. Oii 
the one hand, the frequent rccurj, 
rcnce in Domesday Book of thr 
eapression, socmanni de socii Al- 
gari, &c seems to lead us to infer 
that these words, to near in sound 
wete related to each other Soni- 
iierfonOavelkin’d, (i. 13 ti' cliaily 
for this derivation But Ht.ict(«i, 

1. 11. C ti , derm s'Otagi from dll 


1 rciitli SOI, and tins atyniology is 
lutiouhIv illuslraU'd hy a passage 
in Bloinefiehrs Hist of Norfolk, 
sol 111 . P 53 H. (folio) In the ma¬ 
nor of ( aw Sion, a mace with a 
braieu band holding a plooghslure 
was earned before ihe ^leward, as 
a sign that it wu held bs so^e 
of tlic duchy of lancaster Per- 
hairs, liowever, this luslom may 
U thought not siifficKiiils aniieni 
to coiihriw Bracloirs derivation 

I I 


\ 1)1. II. 
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CHAP, the c6art-'baron of tlie lord, towlMse ik, or Tight 
PAOTii justice, iStibf beloteged. They were cause- 
' quently judges 4n cml causes^ determined before' 
rofcnerial tribunal.* Such privileges set tiiem 


* Tefhtatit) jat^icbon, tfa^ 
commenosmeDt of/Tfaich we have 
seA before the conquest,^ras never 
so extent) ve w in ^ovemmenta of 
a more anstocratical character, 
either in cnminal or cml cases. 
1. In the laws ascribed to Henry 
lit It M said that all great offences 
cdhid only be tried in the Ling's 
court, or by his commission c 10. 
Glanvil distinguishes the cnminal 
pleas, which could only be deter¬ 
mined before the lung’s judges, 
from those which belong to the 
sheriff. Treason, murder, robbery, 
and rape'were of dw former class; 
tlieft of the latter, 1. xiv. The 
criminal jurisdiction of the shenff 
IS entirely taken away by Magna 
Charta. c. 17. Sit E. Coke says, 
' the temtonal franchises of mfang* 
thef and outfangtbef " bad some 
continuance afterwards, but either 
by this act, or pet desuetudinem, 
for inconienience, these franchises 
within manors are antiquated and 
gone.” 2 Inst. p. 31. The sta¬ 
tute hardly seems to reach them; 
and they were certatuiy both 
claimed and exercised, as late as 
the reign cd Edward 1 Blomefield 
mentions two instances, both in 
1285, where executions for felony 
took place by the sentence of a 
couitrMinn. In these cases the 
lord's privilege was called m ques- 
tMO at the aitues, by which means 
weleaitithettaniactioD, it is very 
probable, that urnilar executions 
oocutved ID manora, where^the ju- 
nidiclioa was not disputed (Hist 
of Norfolk, vol I p 3t:i.; %ol 
III. p. 50.) Fdunin arc now log- 


niubje m the greater part of bo¬ 
roughs ; though It IS usual, except 
m the most etmsiderable ptacei, to 
remit such as are not witnin bene¬ 
fit of clergy, to thejnsiices of gad 
delivery on their circuit. This 
jltnsdiction, however, is given, or 
presumed to be given, by special 
charter, and perfectly distinct from 
tliat which was feudal and temto¬ 
nal. Of the latter some vestiges 
appear to remain in particular li¬ 
berties, as for example the Soke of 
Peterborough, but most, if not 
all, of these local franchises have 
fallen, by nght or custom, into the 
hands ofjustice&of the yeace A 
temtonal pnvilege somewiiat ana¬ 
logous to cnminal jurisdiction, but 
considerably more oppressise, was 
that of pnvate gaols. 4^ 
liament of Merton, 1237, the lords 
requested to have their own pnson 
for trespanes upon their parks and 
ponds, whidi the king refused. 
SlaL Merton, c 11. liut several 
lords enjoyed this as a particular 
firmchite; which is savM by the 
statute 5 li. IV c 10. directing 
justices of the peace to mipnson 
DO mXb, except in the common 
gaol. 2. The avil junsdictwn of 
the court-baron was rendered in¬ 
significant not only by its bmita- 
noD, m penonol twts, to debts or 
damages not exceeding forty shil¬ 
lings, but by the wnts of (mi and 
pone, which at once removed a suit 
for lands, in any stage of its pro¬ 
gress before joagment, into the 
county court or that of the king. 
The stntato of Marlcbndge took 
away all appellant jurisdiction of 
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gittdy above the roturiefs, or centers of FAnee. c » ap. 
They were all Englishmeft, ^eir taiure 
strictly English; yhich seems ti have given ic s«w* 
credit in the eyeapi our lawyers, when %rname ®con^ 
of Englishman was a€ected even by fliose of Bor¬ 
man descent, and the jfiws of Elwfurd the Con¬ 
fessor became the univerAl demand. Oi^inly 
Glanvil, and still more Bracton^ treat the tenifre 
in free socage with great respect. And w% have 
reason to think, that this class of freeholders was 
very numerous even before the re*ign of Edward 1. 

But, lastly, the change which took place in tfic 
constitution of parliament consummated the de¬ 
gradation, if we must use the word, of the lower 
nobility; I raep, not so much their attendance 
by representation instead of personal summons, 
as tlleir eleetbn by the whole body of free¬ 
holders,. and their separation, along with citizens 
and burgesses, from the house of peers. These’ 
changes w ill fail under cojistderation in tlie fol¬ 
lowing chapter. 

ihr <>u]K‘ri(ir lotd, for false judfce- the former alill n-tamet) liy llir 
nii-iit 111 the inanenal court of ho biiho|Mofl)urharo.tiMl Uy, ihoucli 
teii.itit. And thus aimed another iBudi ihorii of its aik leiit extent 
blow At the feudal ronnexiOD. 52 by an aci of Henry Mil (27 11. 

11 111 ( I<i. ,1 Tlie Iflrdaoflhc Mil e 24 | And admimsteml by 
counties |)Alatine of Chester and the kinyr'ii jiistiees of Assiie, the 
DurliAm, and the lloyal franchise bisliojis or liieir deyiuliei bvini; piit 
of I'ly had not only a cajiitAljii- only on thefootm)( of ordinary jut- 
risdutioii in eriinmAl cases, but an tiLCi of the peace Id. t 20. 
ciclusite eognizaiico of citilsuits; 

l-M) OF Till, .SHOM) VOI.CME. 
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